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115TH CONGRESS REPORT
1st Session HOUSE OF REPRESENTATIVES 115-52

AMERICAN HEALTH CARE ACT OF 2017

MARCH 20, 2017.—Committed to the Committee of the Whole House on the State
of the Union and ordered to be printed

Mrs. BLACK, from the Committee on the Budget,
submitted the following

REPORT
together with
MINORITY VIEWS

[To accompany H.R. 1628]
[Including cost estimate of the Congressional Budget Office]

The Committee on the Budget, to whom reconciliation recom-
mendations were submitted pursuant to title II of S. Con. Res. 3,
the concurrent resolution on the budget for fiscal year 2017, having
considered the same, report favorably thereon without amendment
and recommend that the bill do pass.






INTRODUCTION BY THE
COMMITTEE ON THE BUDGET

What is often called President Obama’s “signature” achievement
is now well known to be a defining failure. The Affordable Care Act
[ACA] ! has led to higher insurance premiums and deductibles; has
limited consumers’ choices of doctors and health plans; has de-
prived millions of the coverage they had; and has imposed taxes
aimed at compelling people to purchase health coverage they do not
want. Insurance markets are collapsing, and total national health
care spending is projected to more than double during the next
three decades. All these outcomes and more are precisely contrary
to what the law’s authors promised.

For these and numerous other reasons, the ACA, or Obamacare,
must be repealed. Yet a return to the status quo ante is not accept-
able either. Repealing Obamacare merely begins the process of es-
tablishing truly patient-centered health care in America—and as-
pects of both are contained in this legislation, the “American
Health Care Act”. This measure is just one component of a broader
effort to transform the Nation’s troubled health care network. It
will be supplemented by other elements, described below.

The Essential Folly of Obamacare

To fully appreciate the character of this transformation, it is crit-
ical to look deeper than Obamacare’s many evident failures and un-
derstand why it failed. Without this recognition, there can be no
real change; policymakers will simply fall back into the seductive
but false beliefs that spawned Obamacare in the first place.

Health care comprises a vast network of doctors and nurses,
technicians, medical device manufacturers, pharmaceutical makers,
hospitals and in-home services, educational institutions, financial
arrangements, and, above all, patients—along with numerous oth-
ers. It is a complex, sophisticated, and dynamic set of interactions
that consumes more than $3 trillion of the Nation’s resources and
represents about one-fifth of the economy.2 It is a sector in which
the participants themselves—not experts, academics, or bureau-
crats—are clearly best suited to establishing effective and efficient
means of delivering this uniquely valued service.

Nevertheless, for decades, Federal policymakers have relentlessly
sought to systematize health care and impose a government-con-

1The legislation commonly called the Affordable Care Act consists of the two related measures
enacted in March 2010 that constituted the health care legislation: the “Patient Protection and
Affordable Care Act” (Public Law 111-148), and the “Health Care and Education Reconciliation
Act of 2010” (Public Law 111-152).

2 Centers for Medicare and Medicaid Services, National Health Expenditures 2015 Highlights:
https:/www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/
NationalHealthExpendData/Downloads/highlights.pdf.

o))
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trolled model onto the medical sector. The folly of this approach is
easy to see. When the Federal Government sets the standards of
health care, or determines the required contents of health cov-
erage—and it cannot do one without the other—this practice nec-
essarily limits the options available to consumers, suffocates inno-
vation, and drives up costs. Such an approach must assume that
a population of 323 million—living in a wide range of geographical
and climatic settings, and possessing diverse cultural backgrounds
and values—all require roughly the same set of health care serv-
ices. States or regions that want something different must queue
up for waivers from Washington that may or may not be granted;
indeed, 18 States have waivers pending with the Federal Govern-
ment. Because many people will not voluntarily purchase a product
that fails to meet their needs, exceeds their economic resources, or
Viocliates their moral principles, the government must coerce them
to do so.

The central government approach to health care necessarily
leads to a byzantine system of reimbursements that ultimately dic-
tates the kinds of treatments patients receive. Because private in-
surance companies often follow the politically determined rates, the
result is homogenized services even for patients in the private
health-care sector. In addition, the government is slow in updating
its payment regime to account for the most recent advances in
health care technology or delivery, which delays the progress of in-
novation in patient care. Government price-fixing has become so
entrenched that many cannot imagine letting private plans deter-
mine payment rates through competition.

Obamacare sprang from the faulty premise that health care de-
livery and financing could be centrally managed from Washington.
The results were entirely predictable, and today are all too clear.
They prove that a nationalized approach to health care in America
simply cannot work.

For instance, the ACA established a system of four tiers of insur-
ance coverage—described as bronze, silver, gold, and platinum—
that forces insurers to construct their plans according to the de-
mands of Washington, not the marketplace. These tiers mandate
the actuarial value of benefits insurers must cover rather than let-
ting insurers design plans for a broader variety of patient needs—
thus sharply restricting the available choices.

The resulting limited options are so unsatisfying that enroll-
ments under Obamacare are about half of what was projected when
the law was enacted, and millions have chosen to pay its individual
“mandate” tax penalty rather than buy coverage they did not want.
Approximately 6.5 million taxpayers paid the penalty for the 2015
plan year. Average payments were $470, and added up to a total
of $3.0 billion. Another 12.7 million individuals applied for an ex-
emption from the tax penalty.? Thus, 19.2 million individuals have
chosen to go without coverage despite the government’s “mandate.”
This upends the fatal conceit of Obamacare’s redistributionist fi-
nancial arrangement: “The young subsidize the old, singles sub-
sidize families, men subsidize women, those who go to the doctor

3 Internal Revenue Service Commissioner John A. Koskinen updated members of Congress re-
garding 2016 tax filings related to Affordable Care Act provisions, 9 January 2017: https:/
www.irs.gov/pub/newsroom/commissionerletteracafilingseason.pdf.
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only when sick subsidize those who consume lots of elective or pre-
ventive care.”* The cost-shifting scheme has not worked; con-
sequently, Obamacare is facing a financial death spiral.

FIGURE 1

19 MILLION AMERICANS DECIDE
OBAMACARE ISN'T WORTH THE COST

PAID PENALTY

CLAIMED AN
EXEMPTION
Source: IRS.

To the extent Obamacare may have expanded health coverage, it
has not enhanced access to affordable health care. Due to higher
premiums and deductibles, many who have obtained ACA coverage
cannot use it because their out-of-pocket medical expenses are too
high. Recent reports showed that 50 percent of Obamacare cus-
tomers were cutting back on care to help manage their health
costs. This compares to 33 percent among the general insured pop-
ulation.® In other words, enrollees cannot afford their Affordable
Care Act coverage. “[Flor routine illness or injury, having
Obamacare is the equivalent of being uninsured * * *”6

The ACA’s many broken promises are not mere accidents or un-
expected glitches in an ambitious new government program. They
are the inevitable and predictable results of Obamacare’s attempt
to extend the reach of the central government ever deeper into
Americans’ health care. It has failed because it was destined to fail.

Toward Patient-Centered Health Care

The Republican pledge to “repeal and replace” the ACA has
served as a shorthand to describe something deeper—a funda-
mental ¢ransformation of health care policy toward a better strat-
egy for true reform. The phrase reflects a more essential and pro-
found change in how Americans should think about health care. It
grows from a different concept more deeply rooted in the American
tradition of freedom and personal choice, coupled with the cost-sav-
ing innovations that creative markets produce. As Senator Alex-
ander of Tennessee has said: “[W]e will build better systems pro-

4Holman W. Jenkins Jr., “Obamacare 2.0,” The Wall Street Journal, 8 March 2017.

5GfK, “To Reduce Health Costs, 50% of ACA Exchange Customers Are Cutting Back on
Care—GfK Study,” 27 October 2016: http://www.gfk.com/en-us/insights/press-release/to-reduce-
health-costs-50-of-aca-exchange-customers-are-cutting-back-on-care-gfk-study/.

6 Jenkins, op. cit.
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viding Americans with more choices of insurance that costs less.
Note I say systems, not one system * * *. We don’t want to replace
a failed Obamacare Federal system with another failed Federal
system. So, we will build better systems providing Americans with
more choices of insurance that costs less. We will do this by moving
more health care decisions out of Washington and into the hands
of States and patients * * *”7

FIGURE 2

OBAMACARE COSTS FAMILIES MORE

AVG. ANNUAL OUT-OF-POCKET COSTS FOR FAMILY OF 4 WITH
EMPLOYER-BASED COVERAGE

$4,316
$4,065
$3,787

2014 2015 2016

To put this another way: “In a nation of over 323 million people,
each with different needs and circumstances, it makes no sense for
one federal agency to dictate the contents of every American’s
health insurance plan.” 8

Four principles guide the formulation of Republicans’ approach to
health care:

e Lower costs;

e Provide more choices;

Put patients in control;

e Ensure universal access to health care.

Provisions developed by the authorizing committees (detailed fur-
ther in the committee submissions) follow this guidance. They re-
peal some of the most paternalistic components of Obamacare, such
as the individual and employer “mandate” tax penalties. They ex-
pand access and affordability by providing for portable, monthly
tax credits not tied to a job or a Washington-mandated program.
The credit is based on age and family size, so it evolves with the
health care needs of the individual over time, and phases out as
income rises. Further, the credit will be available for individuals
with no other form of insurance to take with them from job to job,
to take home, to start a business, or to raise a family. Lower costs,
resulting from increased competition and choice, will provide great-
er access to care for everyday Americans.

7Senator A. Lamar Alexander Jr., floor speech in the United States Senate, 10 January 2017.
8The Speaker’s Health Care Reform Task Force, A Better Way: Our Vision for a Confident
America—Health Care, 22 June 2016, p. 12.
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The reforms will make more options available for individuals and
families, who will be free to choose the health plan that best meets
their needs. Protections and access to care for individuals with pre-
existing conditions will continue. Further, by increasing the
amount of money that can be placed in health savings accounts,
coupled with other reforms, the policies will allow individuals and
families to save and spend their health care dollars the way they
want.

These provisions will be implemented in a way that ensures a
stable transition, one that does not disrupt people’s current cov-
erage, or the insurance market.

A key component of this strategy involves the restoration of fed-
eralism in health care—giving States more flexibility to handle
health care arrangements for their distinctive populations. There is
ample evidence that States are capable of doing so. A prime exam-
ple is Massachusetts, a leader in health care market reform for
more than a decade. Yet even Massachusetts, not a conservative
State, seeks greater autonomy in determining factors such as a
State-specific actuarial value calculator and a State-specific risk
adjustment system.® The State also prefers greater administrative
control over rules and regulations to address compliance more di-
rectly than the Federal Government can. “States have been in the
business of regulating health insurance for decades. They should be
empowered to make the right tradeoffs between consumer protec-
tions and individual choice, not regulators in Washington.” 10

Some touted the Massachusetts approach as a model for national
health care reform. It is not. It is a good model for Massachusetts.
Other States have different kinds of populations and, hence, dif-
ferent approaches to health care; what works for a family farmer
in Towa might not work for a metropolitan New Yorker employed
by a large financial firm—or vice versa.

The Healthy Indiana Plan provided the State’s residents who did
not qualify for Medicaid with access to health benefits such as phy-
sician services, prescription drugs, inpatient and outpatient hos-
pital care, and disease management, all without additional funding.
In Utah, health insurers are exchanging data and analytics be-
tween coverage and care providers. This approach enables doctors
and hospitals to improve the quality of care while simultaneously
tracking its costs. Physician groups participating in the program
reduced hospital readmission rates by 28 percent relative to the
rates of non-participating doctors. Completion of key cancer
screenings for women improved by more than 10 percent, and par-
ticipating providers reported average member satisfaction scores of
87 percent.11

In another example of State initiatives, before the ACA, 34
States had high-risk pools for their vulnerable populations. Among
the most successful was Minnesota’s, which enrolled about 30,000
State residents. The program mainly provided comprehensive

9“Read the letter Governor Baker sent to Congress,” The Boston Globe, 12 January 2017:
https://www.bostonglobe.com/metro/2017/01/12/read-letter-governor-baker-sent-congress/
h9m7B1HrkewyRjxNiNgJdnK/story.html.

10 A Better Way op. cit., p. 12.

11Utah Business, “Regence, Utah Physician Groups Report Positive Results from New Care
Management Model,” Press Release, 20 February 2017: https:/www.utahbusiness.com/regence-
utah-physicians-group-report-positive-results-for-care-management-model/.
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major medical coverage for people with pre-existing conditions.12 In
neighboring Wisconsin, officials had to modify their high-risk pool
several times, but by 2012 the plan covered a record 21,770 enroll-
ees and offered a variety of coverage options from low-deductible,
high-premium to high-deductible, low-premium.13 Utah and Wash-
ington State also had their own high-risk pools. All these were sup-
planted by the costly, Washington-centered control of Obamacare.
Under the “American Health Care Act”, States will have the oppor-
tunity to assist high-risk individuals or fund innovation programs
to care for their unique patient populations.

Greater State flexibility also will come through modernizing
Medicaid for the 21st Century. Significant reforms will ensure the
program is available for the populations it was intended to serve:
children, pregnant women, the aged, and the disabled. A reformed
payment structure will give States greater flexibility and control to
meet their varied needs.

A recent account in The Wall Street Journal illustrated how some
of the Nation’s governors, not waiting for Washington, already have
begun seeking cost-saving reforms to their respective Medicaid pro-
grams. “Maine, for example, may limit most people on Medicaid to
five years of benefits. Kentucky could require many recipients to
work. Wisconsin wants to drug-test enrollees.” 14 These modifica-
tions do not, however, “provide a window into how an overhaul of
Medicaid at the national level by Congress could reshape the pro-
gram for low-income Americans across the country,” as the article
suggests.15 To the contrary, they demonstrate how greater State
flexibility can lead to faster and better-tailored reform of Med-
icaid—and of health care generally. Under current law, these
States had to appeal to a domineering Federal bureaucracy to re-
ceive permission, in the form of Medicaid waivers, to pursue these
reforms. The process is lengthy, slowing reform, and sometimes the
waivers are never granted. The Federal Government has denied
State requests to waive certain Medicaid benefits; has denied most
attempts to impose cost-sharing in amounts greater than those al-
lowed under Federal law; and never approved Pennsylvania’s at-
tempt to include a work requirement for all able-bodied adults, 21
to 64 years old, as a condition of eligibility.16

That is fundamentally what the Republican approach to health
care aims to overturn. It rejects the tired and discredited notion
that Washington knows best, that health care delivery and financ-
ing can be centrally planned and systematized.

All of this, however, is just the beginning of what might be pos-
sible by breaking out of the government-centered model for health
care. Talk of medical innovation often provokes thoughts of new

12 Courtney Burke and Lynn Blewett, “All High-Risk Pools Are Not Equal: Examining The
Minnesota Model,” Health Affairs Blog, 19 March 2010: http:/healthaffairs.org/blog/2010/03/19/
all-high-risk-pools-are-not-equal-examining-the-minnesota-model/.

13 Steven Walters, “Walters: Wisconsin insurance plan may enter health-care debate,” The
Janesville Gazette, 16 January 2017: hitp:/ /www.gazettextra.com /20170116 /walters—uwis-
consin—insurance—plan—may—enter—health—care—debate

i;‘l‘gtgtes Push to Revise Medicaid Programs,” The Wall Street Journal, 24 February 2017.

1d.

16 Centers for Medicare and Medicaid Services, letter from Administrator Marilyn Tavenner
to Pennsylvania Department of Public Welfare Secretary Mackereth regarding Healthy Pennsyl-
vania Section 1115 demonstration, 28 April 2014: https://www.medicaid.gov/Medicaid-CHIP-Pro-
gram-Information/By-Topics/Waivers/1115/downloads/pa/Healthy-Pennsylvania-Private-Cov-
erage-Option-Demonstration/pa-healthy-ca.pdf.
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technologies or pharmaceutical products. Yet innovation can occur
in health care delivery as well, and many concepts—such as skilled
nursing facilities and outpatient surgery—started small, in the pri-
vate sector, and eventually became mainstream.

The path toward true health care reform begins with this legisla-
tion. The “American Health Care Act” sheds the notion that health
care can or should be managed by regulation and mandate, by aca-
demics and Washington bureacrats. It plants the seed for a new vi-
sion of health care, one rooted where it should be—in the decisions
and choices of patients and their doctors. Patient-centered health
care is the true reform for the 21st Century.

Advancing Patient-Centered Care on Three Fronts

The provisions of this legislation are being pursued through the
process of budget “reconciliation.” It is a powerful instrument for
policy reform, provided for under Section 310 of the Congressional
Budget and Impoundment Control Act of 1974 [Budget Act]. A
principal advantage of reconciliation is that it cannot be filibus-
tered in the Senate. On the other hand, a reconciliation bill in the
Senate is limited to budget-related matters; its provisions must af-
fect spending or revenue. Consequently, many of the onerous man-
dates and regulations of the Affordable Care Act will have to be ad-
dressed through subsequent legislation or administrative action.
The current measure represents one of three fronts for advancing
patient-centered health care reform.

A second front will be administrative action. The Obamacare leg-
islation contains 1,442 instances in which it grants the Department
of Health and Human Services [HHS] broad discretion in deter-
mining Federal health care policy. Apart from subjecting individ-
uals’ medical care to the dictates of government bureaucrats, this
constitutes a dangerous expansion of the administrative state.

President Trump has already started rolling back regulation with
his Executive Order 13765, which includes the following provisions:

o It allows the Secretary of HHS, and the heads of all other exec-
utive departments and agencies “to waive, defer, grant exemp-
tions from, or delay the implementation” of provisions or re-
quirements of Obamacare that would fiscally burden any State
or impose a cost, fee, tax, penalty, or regulatory burden on in-
dividuals, families, health care providers, health insurers, pa-
tients, recipients of health care services, purchasers of health
insurance, or makers of medical devices, products, or medica-
tions.

o It allows the HHS Secretary and other agency heads to provide
greater flexibility to States and cooperate with them in imple-
menting health care programs.

o It authorizes agency heads to promote an open market in inter-
state commerce for offering health care services or health in-
surance, “with the goal of achieving and preserving maximum
options for patients and consumers.”

Another element of this second front will be the HHS Secretary’s
exercise of his own authority to modify or rescind previous adminis-
trative provisions under the Affordable Care Act. On 15 February



8

2017, Secretary Price took the first step by issuing new proposed
regulations to stabilize individual and small group markets dam-
aged by Obamacare. Specifically, these regulations reduce the num-
ber of special enrollment periods; require 100-percent enrollment
verification with documentation for special enrollment periods; and
shorten the open enrollment period deadline from 31 January to 15
December, encouraging full-year coverage.

The third front will be additional legislative provisions that can-
not be included in reconciliation. These might include selling insur-
ance across State lines, or implementing the tort reform provisions
of H.R. 1215, the “Protecting Access to Care Act of 2017”. Other op-
tions could include allowing small businesses to pool their employ-
ees together to purchase association health plans, and eliminating
the Independent Payment Advisory Board, a group of unelected bu-
reaucrats authorized under the ACA to recommend cuts in Medi-
care provider payments if the program’s spending exceeds certain
targets.

Setting the Stage for Entitlement Reform

Another benefit of this legislation is that it can start the long-
needed effort toward reforming the government’s unsustainable en-
titlement programs. Federal entitlements, many of them launched
or expanded in President Johnson’s Great Society, are failing many
of the people they were intended to serve. Income assistance pro-
grams often trap their beneficiaries in a lifetime of dependency.
Medical programs such as Medicaid subject enrollees to second-rate
care—if they can get care at all. Programs such as the ACA actu-
ally discourage work and self-sufficiency.

These are the recognizable moral failings of these programs.
Equally immoral is how the uncontrolled costs of these programs
are loading future generations with debt.

The latest projections show entitlements will constitute the only
growth in spending as a share of the economy over the next 10
years and beyond. By 2028, entitlement spending plus net interest
is expected to consume all Federal revenue, meaning all other gov-
ernment activities—such as national defense, education, infrastruc-
ture, and research, and myriad others—will have to be financed on
borrowed money. Ten years later, by 2038, the situation will wors-
en, as a mere handful of programs—Social Security and health care
entitlement spending—plus net interest are expected to consume
all Federal revenue; at that point, all discretionary spending and
all other direct spending will be debt-financed. These trends result
not from temporary surges in spending or economic downturns, but
from permanent government spending programs. This is an en-
trenched, structural excess of spending over revenues.

This spending is driving the government’s mounting deficits and
debt. The most recent long-term estimates from the Congressional
Budget Office [CBO] project Federal debt held by the public—which
stands at roughly 75 percent of GDP today—will surge to 110 per-
cent of GDP in the next 20 years, and will exceed 141 percent of
GDP by 2046.17 That figure is well beyond the 60-percent ratio

17 Congressional Budget Office, The 2016 Long-Term Budget Outlook, July 2016.
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adopted in the European Union’s Maastricht Treaty, the maximum
level most economists consider sustainable.

CBO notes it is impossible to predict how long the Nation could
sustain such growth in Federal debt, but at some point investors
would begin to doubt the government’s willingness or ability to pay
its debt obligations. This would require the government to pay
much higher interest costs to borrow money, resulting in signifi-
cant negative consequences for the economy and the Federal budg-
et. This growing and unsustainable debt would restrict policy-
makers’ ability to use tax and spending policies to respond to unex-
pected challenges, such as economic downturns, financial crises, or
national security emergencies, and would pose substantial risks to
the Nation.

Clearly, entitlement reform is indispensable for taking control of
the Federal Government’s fiscal condition. It begins with the
“American Health Care Act”.

Cost Estimate of the Legislation

The three-front strategy for health care reform has significant
implications with regard to the cost estimate of this legislation. The
analysis by CBO and the Joint Committee on Taxation [JCT], re-
leased on 13 March 2017, reflects only the provisions of this meas-
ure; it does not account for further planned actions that cannot be
included in a reconciliation bill. For instance, it cannot show how
deregulatory initiatives by the Executive Branch would allow in-
surers to develop a greater variety of coverage options, some at
lower costs, and compete for a broader range of customers. Nor can
it evaluate the effects of interstate purchasing—should such a pol-
icy be enacted—which might also enhance competition and lead to
more choices of policies. This is because the two agencies can only
estimate the legislation at hand.

With those considerations in mind, the CBO/JCT estimate of the
“American Health Care Act” offers important projections of the po-
tential effects of the legislation.

Reduced Spending and Lower Deficits. The bill as reported by the
Budget Committee would reduce projected spending by $1.2 trillion
over the period of 2017 through 2026, mainly due to reforms to the
Medicaid Program and the elimination of the ACA’s insurance sub-
sidies for non-group coverage. The measure also would return $883
billion to taxpayers by eliminating some of Obamacare’s burden-
some tax hikes. The net effect is a reduction in projected deficits
of $336.6 billion.18

Stability of the Insurance Market. Confirming Republican expec-
tations, the analysis projects stability in the nogroup health insur-
ance market. “[K]ey factors bringing about market stability include
subsidies to purchase insurance, which would maintain sufficient
demand for insurance by people with low health care expenditures,
and grants to states from the Patient and State Stability Fund,
which would reduce the costs to insurers of people with high health
care expenditures.” Although the new tax credits would be struc-

18 Congressional Budget Office Cost Estimate for the “American Health Care Act”, 13 March
2017: https: / / www.cbo.gov / sites / default / files / 115th-congress-2017—2018 / costestimate
/ americanhealthcareact_0.pdf.
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tured differently from current subsidies, the analysis notes, the
other changes would “lower average premiums enough to attract a
sufficient number of relatively healthy people to stabilize the mar-
ket.” 19

FIGURE 3

AMERICAN HEALTH CARE ACT
HIGHLIGHTS:

$337 billion in deficit reduction

Returns $883 billion to
taxpayers

Modernizes Medicaid to save
$880 billion

Lowers premiums by 10%
by 2026

Lower Insurance Premiums. The estimate projects a near-term
(through 2019) bump during transition, but by 2026 average health
insurance premiums would be about 10 percent less than under
current law. This is partly because premium rates would be deter-
mined more by actual risk and market effects rather than by gov-
ernment dictate. The Patient and State Stability Fund would help
as well. CBO and JCT also expect a younger mix of enrollees under
the legislation.20 In this area, though, the estimate is unable to ac-
count for other potential actions that cannot be included here—
such as deregulation and other potential changes in law outside the
reconciliation process—which would likely contribute to even lower
premiums.

Effects on Insurance Coverage. This is where context is especially
important. CBO and JCT estimate a significant decline in insur-
ance coverage resulting from the legislation, relative to current
law.21 The agencies, however, have tended to overestimate the ex-
tent to which the individual “mandate” tax encourages a significant
boost in insurance purchases. As noted earlier, nearly 20 million
people have chosen to remain without coverage by either paying
the tax or seeking an exemption from it. Further, CBO counts only
“comprehensive major medical policies,” while excluding health
savings accounts and plans bought with portable tax credits that
give patients choices as opposed to Washington-defined coverage.
In addition, the limited breadth of the cost estimate—analyzing in
isolation only one of three fronts in the overall health care strat-
egy—limits a full understanding of the health care plan. It cannot

19Tbid.
20 Thid.
21Thid.
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project how many more people would buy coverage if there were a
greater variety of affordable options as a result of forthcoming leg-
islative or administrative actions. Hence the full effects on insur-
ance coverage cannot be evaluated until the other components are
in place.

No Macroeconomic Feedback Analysis. House rules require a
macroeconomic feedback analysis of major legislation to the extent
practicable.22 For the “American Health Care Act”, such an evalua-
tion would reflect how the measure’s tax reductions and shrinking
deficits might boost economic performance, thereby potentially
yielding tax revenues higher than estimated. CBO said, however,
that “because of the very short time available to prepare this cost
estimate, quantifying and incorporating these macroeconomic ef-
fects have not been practicable.” 23

The Budget Committee’s Role in Obamacare Legislation

The major steps in the reconciliation process, as provided for
under Section 310 of the Budget Act, and how they apply in this
instance, are the following:

The Budget Resolution. Reconciliation can be triggered only by
the adoption of a budget resolution. Therefore, the fiscal year 2017
budget resolution, passed in January, carried reconciliation instruc-
tions for the Committees on Energy and Commerce and Ways and
Means, which have jurisdiction over major health care and tax poli-
cies. The directives were written to give the committees maximum
flexibility in writing their legislative provisions.

Authorizing Committees. The two authorizing committees marked
up legislative provisions pursuant to their instructions and trans-
mitted them to the Committee on the Budget. Detailed descriptions
of the provisions are presented in the committees’ submissions.

The Budget Committee. Having received the submissions, the
Committee on the Budget, as provided for under Section 310 of the
Budget Act, has bound the provisions together, without substantive
change, into a single measure—a reconciliation bill—and conducted
a markup. The Committee then reported the measure to the House
for floor consideration.

Following House passage, the bill will be sent to the Senate,
which will consider the measure under that Chamber’s reconcili-
ation process.

22 Clause 8 of Rule XIII of H.Res. 5, the “Rules of the House of Representatives” for the 115th
Congress.

23 Congressional Budget Office Cost Estimate for the “American Health Care Act”, 13 March
2017.






HOUSE OF REPRESENTATIVES,
COMMITTEE ON ENERGY AND COMMERCE,
Washington, DC, March 13, 2017.
Hon. DIANE BLACK,
Chairman, Committee on the Budget,
House of Representatives, Washington, DC.
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PURPOSE AND SUMMARY

The Patient Protection and Affordable Care Act (PPACA) has
failed to live up to the promise of lowering health care costs for in-
dividuals and families. The purpose of the Committee on Energy
and Commerce’s budget reconciliation legislative recommendations
is to advance the repeal and replacement of this failed law.

BACKGROUND AND NEED FOR LEGISLATION

The PPACA has led to a deterioration of the health insurance
market where most individuals and families have limited choices.
Patients have seen premium increases paired with high cost shar-
ing. Nearly one-third of counties have only one insurer offering an
exchange plan. The average increase in premiums this year on the
healthcare.gov exchange is 25 percent according to data from the
Department of Health and Human Services. As a result, 19.2 mil-
lion taxpayers have chosen to pay the individual mandate penalty
or claim an exemption from the mandate.

The PPACA has also dramatically overburdened the Medicaid
program. Medicaid is a critical safety net for some of our nation’s
most vulnerable patients, as the program provides health care for
children, pregnant mothers, elderly individuals, blind individuals,
and individuals with disabilities. Created in 1965 to finance health
care coverage to serve low-income Americans, Medicaid is now the
world’s largest health insurance program. Medicaid currently cov-
ers approximately 72 million Americans—more than Medicare—
and up to 98 million may be covered at any one point in a given
year.l

Medicaid is jointly funded by Federal and State governments. Ac-
cording to the Congressional Budget Office, Federal Medicaid out-
lays are expected to increase dramatically over the coming decade,
from $368 billion in 2016 to $650 billion in 2027.2 According to Na-
tional Health Expenditure projections, total Medicaid outlays will
cl&m:? to approximately $1 trillion each year by the end of a dec-
ade.

Today, Medicaid is one of the fastest growing spending items for
States, and accounted for more than 28 percent of State spending
in fiscal year 2015, according to the National Association of State
Budget Officers. This portion of State budgets devoted to Medicaid
has grown over time, and has accelerated in recent years. Notably,
irrespective of whether or not a State chose to expand Medicaid
under PPACA, all States are experiencing greater Medicaid pro-
gram outlays due to the effects of the individual mandate and pen-
alties. A recent estimate by the Congressional Budget Office (CBO)
attributed $281 billion in Federal Medicaid outlays over a decade

1See the Congressional Budget Office’s Medicaid baseline, available online here: https://
www.cbo.gov [ sites | default [ files [ recurringdata /[ 51301-2016-03-medicaid.pdf.

2See the Congressional Budget Office’s Medicaid baseline, available online here: hétps://
www.cbo.gov / sites | default | files | recurringdata / 51301-2016-03-medicaid.pdf.

3See the Centers for Medicare & Medicaid Service National Health Expenditures Data, avail-
able online here: https:/ /www.cms.gov / Research-Statistics-Data-and-Systems / Statistics-Trends-
and-Reports [ NationalHealthExpendData | NationalHealthAccountsProjected.html.

4See the National Association of State Budget Officers, State Expenditure Report, available
online here:  hitps:/ /higherlogicdownload.s3.amazonaws.com | NASBO /9d2d2db1-c943-4f1b-
b750-0fca152d64c2 | UploadedImages | SER%20Archive |
State%20Expenditure%20Report%20(Fiscal%202014-2016)%20-%208S.pdf.
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to the effect of the individual mandate tax penalty in PPACA, be-
cause the mandate has effectively forced many individuals who
were previously eligible (but not previously enrolled) to enroll in
Medicaid.>

As these numbers suggest, the Medicaid safety net is under
strain and unfortunately is not serving patients as well as it
should. Many State Medicaid programs suffer from significant
waste, fraud, and abuse, due to failures in State and Federal over-
sight. In fact, the Government Accountability Office (GAO) has des-
ignated Medicaid as a high-risk program since 2003 due to their
concerns about conducting proper oversight of the program.® Medic-
aid’s incentives often lead States to offer more benefits but cut pay-
ments to health care providers, which means low-income patients
have less and less access to quality care. The result is nationally,
only a portion of primary health care providers accept Medicaid
beneficiaries—often with even fewer specialists accepting such pa-
tients.” On its current path, the Medicaid program is on
unsustainable financial footing. This is not merely a fiscal issue,
but an issue that jeopardizes the ability of the Federal and State
government to take care of the most vulnerable who actually rely
on the program.

Unfortunately, PPACA has made this dynamic of not being able
to care for the most vulnerable worse. Under PPACA, States may
expand Medicaid eligibility to people under the age of 65 with in-
come up to 138 percent of the Federal poverty level (FPL). The law
provided enhanced Federal funding for coverage of this new expan-
sion population, in the form of a higher Federal Medical Assistance
Percentage (FMAP). Specifically, the Federal government covered
100 percent of the costs for the expansion population through
2016—a 100 percent FMAP. In 2017, the FMAP for this population
is 95 percent, and the FMAP gradually diminishes to 90 percent by
2020. Thus, under PPACA, the Federal government covers a higher
percentage of the cost of care for able-bodied adults above poverty
compared to the disabled, elderly, or children below poverty. In
some cases, this may create an incentive for States that face budg-
etary pressures to use policy tools to reduce benefits, services, or
eligibility for the traditional, vulnerable Medicaid populations
served by their programs. According to the most recent estimate
from the Congressional Budget Office, the provisions of PPACA will
cost Federal taxpayers nearly $1 trillion over the next decade.

For Medicaid to be strengthened and sustained as a vital safety
net to provide needed care for our nation’s most vulnerable patients
for coming decades, Congress and the Centers for Medicare and
Medicaid Services (CMS) will be forced to make changes to the pro-
gram. As GAO has noted, “the effects of unprecedented changes re-
cently made to the Medicaid program will continue to emerge in
the coming years and are likely to exacerbate the challenges and

5See the Congressional Budget Office’s Budget Option, Repeal the Individual Health Insur-
ance Mandate, available online here: https:/ /www.cbo.gov | budget-options /2016 /52232.

6See the Government Accountability Office’s, 2017 High Risk Report, available online here:
http: | Jwww.gao.gov | assets [ 690 682765.pdf.

7See Avik Roy’s Testimony before the Energy & Commerce Health Subcommittee, available
online  here:  hitp://docs.house.gov | meetings /| IF |IF14/20170201/ 105498 /| HHRG-115-1F 14-
Wstate-RoyA-20170201.pdf pages 4 and 5.
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shortcomings that already exist in federal oversight and manage-
ment of the program.”8

COMMITTEE ACTION

The Committee on Energy and Commerce has convened 31 over-
sight hearings on the Affordable Care Act through the Subcommit-
tees on Health, the Subcommittee on Oversight and Investigations,
and the Full Committee. One-hundred and seven witnesses testi-
fied before the Committee, included 38 Administration officials.
These hearings focused on a variety of provisions within the law
and their implementation. Topics discussed at these hearings in-
clude the Cost-Sharing reduction program, the Basic Health Pro-
gram, the mismanagement of healthcare.gov and information tech-
nology systems by HHS and its component agencies, state-based
exchanges, the Consumer Operated and Oriented Plan, premium
increases resulting from provisions of the law, and the ACA Med-
icaid expansion.

On March 8, 2017, the full Committee on Energy and Commerce
met in open markup session and ordered the Committee Print, as
amended, favorably reported to the House by a record vote of 31
yeas and 23 nays.

COMMITTEE VOTES

Clause 3(b) of rule XIII requires the Committee to list the record
votes on the motion to report legislation and amendments thereto.
The following reflects the record votes taken during the Committee
consideration:

8See the Government Accountability Office’s, 2017 High Risk Report, available online here:
http:/ lwww.gao.gov [ assets [ 690/ 682765.pdf.
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COMMITTEE ON ENERGY AND COMMERCE -- 115TH CONGRESS
ROLL CALL VOTE # 13

BILL: Committee Print, Budget Reconciliation Legislative Recommendations Relating to Repeal and Replace

of the Patient Protection and Affordable Care Act; Title F—Energy and Commerce

AMENDMENT: An amendment to the amendment in the nature of a substitute offered by Mr. Pallone, No.
1a, to provide a short title.

DISPOSITION: NOT AGREED TO, by a roll call vote of 23 yeas and 31 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT |REPRESENTATIVE| YEAS | NAYS | PRESENT
Mr. Waiden X M. Pallone X
Mr. Barton X Mr. Rush
Mr. Upton X Ms. Eshoo X
Mr. Shimkus X Mr. Engel X
Mr. Murphy X Mr. Green X
Mr. Burgess X Ms. DeGette X
Mrs. Blackburn X Mr. Doyle X
M. Scalise X Ms. Schakowsky X
M. Latta X M. Butterfield X
Mrs. McMorris Rodgers X Ms. Matsui X
Mr. Harper X Ms. Castor X
Mr. Lance X M. Sarbanes X
Mr. Guthrie X Mr. McNerney X
Mr. Olson X Mr. Welch X
Mr. McKinley X Mr. Lujan X
Mr. Kinzinger X Mr. Tonko X
Mr. Griffith X Ms. Clarke X
Mr. Bilirakis X M. Loebsack X
Mr. Johnson X Mr. Schrader X
Mr. Long X Mr. Kennedy X
Mr. Bucshon X Mr. Cardenas X
Mr. Flores X Mr. Ruiz X
Mrs. Brooks X M. Peters X
Mr. Mullin X Ms. Dingell X
Mr. Hudson X
Mr. Collins X
Mr. Cramer X
Mr. Walberg X
Mrs. Walters X
Mr. Costello X
Mr. Carter X

03/08/2017
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— COMMITTEE ON ENERGY AND COMMERCE -- 115TH CONGRESS
ROLL CALL VOTE # 14

BILL: Committee Print, Budget Reconciliation Legislative Recommendations Relating to Repeal and Replace
of the Patient Protection and Affordable Care Act; Title —Energy and Commerce

AMENDMENT: An amendment to the amendment in the nature of a substitute, offered by Ms. Castor, No.
lc, to provide none of the provisions the title (including amendments made by such
provisions) shall take effect until such date that the Congressional Budget Office and the
Joint Committee on Taxation certify that such provisions (and their amendments) result in
lower cost health care (as measured by average premium for comparable benefits), more
affordable health care (as measured by the amount paid out of pocket toward health
insurance), and better health insurance (as measured by improved health insurance benefits),
and no increase in the rate of individuals without health insurance.

DISPOSITION: NOT AGREED TO, by a roll call vote of 23 yeas and 31 nays.

Mr. Walberg

Mrs. Walters

Mr. Costello

Mr. Carter

REPRESENTATIVE YEAS | NAYS | PRESENT |REPRESENTATIVE] YEAS | NAYS | PRESENT
Mr. Walden X Mr. Pallone X
Mzr. Barton X Mr. Rush
Mr. Upton X Ms. Eshoo X
Mr. Shimkus X Mr. Engel X
Mr. Murphy X Mr. Green X
Mr. Burgess X Ms. DeGette X
Mrs. Blackburn X Mr. Doyle X
Mr. Scalise X Ms. Schakowsky X
Mr. Latta X Mr. Butterfield X
Mrs. McMorris Rodgers X Ms. Matsui X
Mr. Harper X Ms. Castor X
Mr. Lance X Mr. Sarbanes X
Mr. Guthrie X Mr. McNerney X
Mr. Olson X Mr. Welch X
Mr. McKinley X Mr. Lujan X
Mr. Kinzinger X Mr. Tonko X
Mr. Griffith X Ms. Clarke X
Mr. Bilirakis X Mr. Loebsack X
Mr. Johnson X Mr. Schrader X
Mr. Long X Mr. Kennedy X
Mr. Bucshon X Mr. Cardenas X
Mr. Flores X Mr. Ruiz X
Mrs. Brooks X Mr. Peters X
M. Mullin X Ms. Dingell X
Mr. Hudson X
M. Collins X
Mr. Cramer X

X
X
X
X

03/09/2017
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COMMITTEE ON ENERGY AND COMMERCE -- 115TH CONGRESS
ROLL CALL VOTE #15

BILL: Committee Print, Budget Reconciliation Legislative Recommendations Relating to Repeal and Replace
of the Patient Protection and Affordable Care Act; Title I—Energy and Commerce

AMENDMENT: An amendment to the amendment in the nature of a substitute, offered by Ms. DeGette, No.
te, to strike section 103,

DISPOSITION: NOT AGREED TO, by a roli call vote of 23 yeas and 31 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT |REPRESENTATIVE| YEAS | NAYS | PRESENT
Mr. Walden X Mr. Pallone X
Mr. Barton X Mr. Rush
Mr. Upton X Ms. Eshoo X
Mr. Shimkus X Mr. Engel X
Mr. Murphy X Mr. Green X
Mr. Burgess X Ms. DeGette X
Mrs. Blackburn X Mr. Doyle X
Mr. Scalise X Ms. Schakowsky X
Mr. Latta X Mr. Butterfield X
Mrs. McMorris Rodgers X Ms. Matsui X
Mr. Harper X Ms. Castor X
Mr. Lance X M. Sarbanes X
Mr. Guthrie X Mr. McNerney X
Mr. Olson X Mr. Welch X
Mr. McKinley X Mr. Lujan X
Mr. Kinzinger X Mr. Tonko X
Mr. Griffith X Ms. Clarke X
Mr. Bilirakis X M. Loebsack X
Mr. Johnson X Mr. Schrader X
Mr. Long X Mr. Kennedy X
Mr. Bucshon X Mr. Cardenas X
Mr. Flores X Mr. Ruiz X
Mrs. Brooks X Mr. Peters X
Mr. Mullin X Ms. Dingell X
Mr. Hudson X
M. Collins X
Mr. Cramer X
Mr. Walberg X
Mrs. Walters X
Mr. Costello X
Mr. Carter X

03/09/2017
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COMMITTEE ON ENERGY AND COMMERCE -- 115TH CONGRESS
ROLL CALL VOTE # 16

BILL: Committee Print, Budget Reconciliation Legislative Recommendations Relating to Repeal and Replace

of the Patient Protection and Affordable Care Act; Title —Energy and Commerce

AMENDMENT: An amendment to the amendment in the nature of a substitute, offered by Ms. Eshoo, No. 1f,
to insert a new section to preserve certain PPACA protections.

DISPOSITION: NOT AGREED TO, by a roll call vote of 22 yeas and 31 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT |REPRESENTATIVE| YEAS | NAYS | PRESENT
Mr. Waiden X Mr. Pallone X
Mr. Barton X Mr. Rush
Mr. Upton X Ms. Eshoo X
Mr. Shimkus X Mr. Engel X
Mr. Murphy X Mr. Green X
Mr. Burgess X Ms. DeGette X
Mrs. Blackburn X Mr. Doyle X
Mr. Scalise X Ms. Schakowsky X
Mr. Latta X Mr. Butterfield X
Mrs. McMorris Rodgers X Ms. Matsui X
Mr. Harper X Ms. Castor X
Mr. Lance X M. Sarbanes X
Mr. Guthrie X Mr. McNemey X
Mr. Olson X Mr. Welch X
Mr. McKinley X Mr. Lujan X
Mr. Kinzinger X Mr. Tonko X
Mr. Griffith X Ms. Clarke X
Mr. Bilirakis X Mr. Loebsack X
Mr. Johnson X Mr. Schrader X
Mr. Long X Mr. Kennedy X
Mr. Bucshon X Mr. Cardenas X
Mr. Flores X Mr. Ruiz X
Mrs. Brooks X Mr. Peters
Mr. Mullin X Ms. Dingell X
Mr. Hudson X
Mr. Collins X
Mr. Cramer X
Mr, Walberg X
Mrs. Walters X
Mr. Costello X
Mr. Carter X

03/09/2017




23

COMMITTEE ON ENERGY AND COMMERCE -- 115TH CONGRESS
ROLL CALL VOTE #17

BILL: Committee Print, Budget Reconciliation Legislative Recommendations Relating to Repeal and Replace
of the Patient Protection and Affordable Care Act; Title I—Energy and Commerce

AMENDMENT: An amendment to the amendment in the nature of a substitute, offered by Mr. Pallone, No.
1g, to strike section 121,

DISPOSITION: NOT AGREED TO, by a roll call vote of 23 yeas and 31 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT |REPRESENTATIVE| YEAS | NAYS | PRESENT
Mr. Walden X Mr. Pallone X
Mr. Barton X Mr. Rush
M. Upton X Ms. Eshoo X
Mr. Shimkus X Mr. Engel X
Mr. Murphy X Mr. Green X
Mr. Burgess X Ms. DeGette X
Mrs. Blackburn X Mr. Doyle X
Mr. Scalise X Ms. Schakowsky X
Mr. Latta X Mr. Butterfield X
Mrs. McMorris Rodgers X Ms. Matsui X
Mr. Harper X Ms. Castor X
Mr. Lance X M. Sarbanes X
Mr. Guthrie X Mr. McNerney X
Mr. Olson X Mr. Welch X
Mr. McKinley X Mr. Lujan X
Mr. Kinzinger X Mr. Tonko X
Mr. Griffith X Ms. Clarke X
Mr. Bilirakis X M. Loebsack X
Mr. Johnson X Mr. Schrader X
Mr. Long X Mr. Kennedy X
Mr. Bucshon X Mr. Cardenas X
Mr. Flores X Mr. Ruiz X
Mrs. Brooks X M. Peters X
Mr. Mullin X Ms. Dingell X
Mr. Hudson X
Mr. Collins X
Mr. Cramer X
Mr. Walberg X
Mrs. Walters X
Mr. Costello X
Mr. Carter X

03/09/2017
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COMMITTEE ON ENERGY AND COMMERCE -- 115TH CONGRESS
ROLL CALL VOTE # 18

BILL: Committee Print, Budget Reconciliation Legislative Recommendations Relating to Repeal and Replace

of the Patient Protection and Affordable Care Act; Title I—Energy and Commerce

AMENDMENT: An amendment to the Amendment in the Nature of a Substitute, offered by Ms. Castor, No.
1h, to strike section 135,

DISPOSITION: NOT AGREED TO, by a roll call vote of 21 yeas and 31 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT |REPRESENTATIVE| YEAS | NAYS | PRESENT
Mr. Walden X Mr. Pallone X
Mr. Barton X Mr. Rush
Mr. Upton X Ms. Eshoo X
Mr. Shimkus X Mr. Engel
Mr. Murphy X Mr. Green X
Mr. Burgess X Ms. DeGette X
Mrs. Blackburn X Mr. Doyle X
Mr. Scalise X Ms. Schakowsky X
Mr. Latta X Mr. Butterfield X
Mrs. McMorris Rodgers X Ms. Matsui X
Mr. Harper X Ms. Castor X
Mr. Lance X M. Sarbanes X
Mr. Guthrie X Mr. McNerney X
Mr. Olson X Mr. Welch X
Mr. McKinley X Mr. Lujan X
Mr. Kinzinger X Mr. Tonko X
Mr. Griffith X Ms. Clarke X
Mr. Bilirakis X M. Loebsack X
Mr. Johnson X Mr. Schrader X
Mr. Long X Mr. Kennedy X
Mr. Bucshon X M. Cardenas X
Mr. Flores X Mr. Ruiz X
Mrs. Brooks X M. Peters
Mr. Mullin X Ms. Dingell X
Mr. Hudson X
Mr. Collins X
Mr. Cramer X
Mr. Walberg X
Mrs. Walters X
Mr. Costello X
Mr. Carter X

03/09/2017
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COMMITTEE ON ENERGY AND COMMERCE -- 115TH CONGRESS
ROLL CALL VOTE # 19

BILL: Committee Print, Budget Reconciliation Legislative Recommendations Relating to Repeal and Replace
of the Patient Protection and Affordable Care Act; Title I—Energy and Commerce

AMENDMENT: An amendment to the amendment in the nature of a substitute, offered by Mr. Green, No. 1j,
to strike section 131,

DISPOSITION: NOT AGREED TO, by a roll call vote of 22 yeas and 31 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT {REPRESENTATIVE| YEAS | NAYS | PRESENT
Mr. Walden X Mr. Pallone X
Mr. Barton X Mr. Rush
Mr. Upton X Ms. Eshoo X
Mr. Shimkus X Mr. Engel
Mr. Murphy X Mr. Green X
Mr. Burgess X Ms. DeGette X
Mrs. Blackburn X Mr. Doyle X
Mr. Scalise X Ms. Schakowsky X
Mr. Latta X M. Butterfield X
Mrs. McMorris Rodgers X Ms. Matsui X
Mr. Harper X Ms. Castor X
Mr. Lance X M. Sarbanes X
Mr. Guthrie X Mr. McNerney X
Mr. Olson X Mr. Welch X
Mr. McKinley X Mr. Lujan X
Mr. Kinzinger X Mr. Tonko X
Mr. Griffith X Ms. Clarke X
Mr. Bilirakis X Mr. Loebsack X
Mr. Johnson X Mr. Schrader X
Mr. Long X Mr. Kennedy X
Mr. Bucshon X M. Cardenas X
Mr. Flores X Mr. Ruiz X
Mrs. Brooks X Mr. Peters X
Mr. Mullin X Ms. Dingell X
Mr. Hudson X
Mr. Collins X
Mr. Cramer X
Mr. Walberg X
Mrs. Walters X
Mr. Costello X
Mr. Carter X

03/09/2017
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COMMITTEE ON ENERGY AND COMMERCE -- 115TH CONGRESS
ROLL CALL VOTE # 20

BILL: Committee Print, Budget Reconciliation Legislative Recommendations Relating to Repeal and Replace

of the Patient Protection and Affordable Care Act; Title I—Energy and Commerce

AMENDMENT: An amendment to the amendment in the nature of a substitute, offered by Mr. Lujan, No. 1k,
to insert a sense of the House regarding Medicaid.

DISPOSITION: NOT AGREED TO, by a roll call vote of 22 yeas and 31 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT |REPRESENTATIVE| YEAS | NAYS | PRESENT
Mr, Waiden X Mr. Pallone X
Mr. Barton X Mr. Rush
Mr. Upton X Ms. Eshoo X
Mr. Shimkus X Mr. Engel
Mr. Murphy X Mr. Green X
Mr. Burgess X Ms. DeGette X
Mrs. Blackburn X Mr. Doyle X
Mr. Scalise X Ms. Schakowsky X
Mr. Latta X M. Butterfield X
Mrs. McMorris Rodgers X Ms. Matsui X
Mr. Harper X Ms. Castor X
Mr. Lance X M. Sarbanes X
Mr, Guthrie X Mr. McNerney X
Mr. Olson X Mr. Welch X
Mr. McKinley X Mr. Lujan X
Mr. Kinzinger X Mr. Tonko X
Mr. Griffith X Ms. Clarke X
Mr. Bilirakis X M. Loebsack X
Mr. Johnson X Mr. Schrader X
Mr. Long X Mr. Kennedy X
M. Bucshon X Mr. Cardenas X
Mr. Flores X Mr. Ruiz X
Mrs. Brooks X Mr. Peters X
Mr. Mullin X Ms. Dingell X
Mr. Hudson X
Mr. Collins X
Mr. Cramer X
Mr. Walberg X
Mrs. Walters X
Mr. Costello X
Mr. Carter X

03/09/2017
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COMMITTEE ON ENERGY AND COMMERCE -- 115TH CONGRESS
ROLL CALL VOTE # 21

BILL: Committee Print, Budget Reconciliation Legislative Recommendations Relating to Repeal and Replace
of the Patient Protection and Affordable Care Act; Title I—Energy and Commerce

AMENDMENT: An amendment to the amendment in the nature of a substitute, offered by Mr. Welch, No. 11,
to strike section 112(c).

DISPOSITION: NOT AGREED TO, by a roll call vote of 23 yeas and 31 nays.

REPRESENTATIVE YEAS | NAYS |PRESENT {REPRESENTATIVE| YEAS | NAYS |PRESENT
Mr. Walden X Mr. Pallone X
Mr. Barton X Mr. Rush
Mr. Upton X Ms. Eshoo X
Mr. Shimkus X Mr. Engel X
Mr. Murphy X Mr. Green X
Mr. Burgess X Ms. DeGette X
Mrs. Blackburn X Mr. Doyle X
Mr. Scalise X Ms. Schakowsky X
Mr. Latta X Mr. Butterfield X
Mrs. McMorris Rodgers X Ms. Matsui X
Mr. Harper X Ms. Castor X
Mr. Lance X M. Sarbanes X
Mr. Guthrie X Mr. McNerney X
Mr. Olson X Mr. Welch X
Mr. McKinley X Mr. Lujan X
Mr. Kinzinger X Mr. Tonko X
Mr. Griffith X Ms. Clarke X
Mr. Bilirakis X Mr. Loebsack X
Mr. Johnson X Mr. Schrader X
Mr. Long X Mr. Kennedy X
Mr. Bucshon X Mr. Cardenas X
Mr. Flores X Mr. Ruiz X
Mrs. Brooks X M. Peters X
Mr. Mullin X Ms. Dingell X
Mr. Hudson X
Mr. Collins X
Mr. Cramer X
Mr. Walberg X
Mrs. Walters X
Mr. Costello X
Mr. Carter X

03/09/2017
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COMMITTEE ON ENERGY AND COMMERCE -- 115TH CONGRESS
ROLL CALL VOTE #22

BILL: Committee Print, Budget Reconciliation Legislative Recommendations Relating to Repeal and Replace

of the Patient Protection and Affordable Care Act; Title F—Energy and Commerce

AMENDMENT: An amendment to the amendment in the nature of a substitute, offered by Mr. Butterfield,
No. Im, to strike section 133.

DISPOSITION: NOT AGREED TO, by a roll call vote of 23 yeas and 28 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT |REPRESENTATIVE| YEAS | NAYS | PRESENT
Mr. Walden X Mr. Pallone X
Mr. Barton X Mr. Rush
Mr. Upton X Ms. Eshoo X
Mr. Shimkus X Mr. Engel X
Mr. Murphy X Mr. Green X
Mr. Burgess X Ms. DeGette X
Mrs. Blackburn X Mr. Doyle X
Mr. Scalise Ms. Schakowsky X
Mr. Latta X Mr. Butterfield X
Mrs. McMorris Rodgers X Ms. Matsui X
Mr. Harper X Ms. Castor X
Mr. Lance X Mr. Sarbanes X
Mr. Guthrie X Mr. McNerney X
Mr. Olson X Mr. Welch X
Mr. McKinley Mr. Lujan X
Mr. Kinzinger X Mr. Tonko X
Mr. Griffith X Ms. Clarke X
M. Bilirakis X Mr. Loebsack X
Mr. Johnson X Mr. Schrader X
M. Long X Mr. Kennedy X
Mr. Bucshon X Mr. Cardenas X
Mr. Flores X Mr. Ruiz X
Mrs. Brooks X Mr. Peters X
Mr. Mullin X Ms. Dingell X
Mr. Hudson X
Mr. Collins X
Mr. Cramer X
Mr. Walberg X
Mrs. Walters X
Mr. Costello
Mr. Carter X

03/09/2017
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COMMITTEE ON ENERGY AND COMMERCE -- 115TH CONGRESS
ROLL CALL VOTE # 23

BILL: Committee Print, Budget Reconciliation Legisiative Recommendations Relating to Repeal and Replace
of the Patient Protection and Affordable Care Act; Title F—Energy and Commerce

AMENDMENT: An amendment to the amendment in the nature of a substitute, offered by Ms. Dingell, No.
in, to provide that the provisions of section 121 shall not take effect if they negatively
impact seniors’ access to specified Medicaid and PPACA services and supports; to
reauthorize section 10202(f)(2) of PPACA and section 6071(h) of the Deficit Reduction Act
of 2005; and to direct HHS to report to Congress on developing a long term services and

supports financing system.

DISPOSITION: NOT AGREED TO, by a roll call vote of 22 yeas and 31 nays.
REPRESENTATIVE | YEAS | NAYS |PRESENT |[REPRESENTATIVE| YEAS | NAYS | PRESENT
Mr. Walden X Mr. Pallone X
Mr. Barton X Mr. Rush
Mr. Upton X Ms. Eshoo X
Mr. Shimkus X Mr. Engel X
Mr. Murphy X Mr. Green X
Mr. Burgess X Ms. DeGette X
Mrs. Blackburn X Mr. Doyle X
Mr. Scalise X Ms. Schakowsky
Mr. Latta X Mr, Butterfield X
Mrs. McMorris Rodgers X Ms. Matsui X
Mr. Harper X Ms. Castor X
Mr. Lance X Mr. Sarbanes X
Mr. Guthrie X Mr. McNerney X
Mr. Olson X Mr. Welch X
Mr. McKinley X Mr. Lujan X
Mr. Kinzinger X Mr. Tonko X
Mr. Griffith X Ms. Clarke X
M. Bilirakis X Mr. Loebsack X
Mr. Johnson X M. Schrader X
Mr. Long X Mr. Kennedy X
Mr. Bucshon X M. Cardenas X
M. Flores X Mr. Ruiz X
Mrs. Brooks X M. Peters X
Mr. Mulfin X Ms. Dingell X
Mr. Hudson X
Mr. Collins X
Mr. Cramer X
Mr. Walberg X
Mrs. Walters X
Mr. Costello X
Mr. Carter X

03/09/2017
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COMMITTEE ON ENERGY AND COMMERCE -- 115TH CONGRESS
ROLL CALL VOTE # 24

BILL: Committee Print, Budget Reconciliation Legislative Recommendations Relating to Repeal and Replace

of the Patient Protection and Affordable Care Act; Title I-Energy and Commerce

AMENDMENT: An amendment to the amendment in the nature of a substitute, offered by Mr. Lujan, No. 1o,
to insert a section regarding veterans’ access to care.

DISPOSITION: NOT AGREED TO, by a roll call vote of 23 yeas and 29 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT |{REPRESENTATIVE| YEAS | NAYS | PRESENT
Mr. Walden X Mr. Pallone X
Mr. Barton X Mr, Rush
Mr. Upton X Ms. Eshoo X
Mr. Shimkus X Mr. Engel X
Mr. Murphy X Mr. Green X
Mr. Burgess X Ms. DeGette X
Mrs. Blackburn X Mr. Doyle X
Mr. Scalise Ms. Schakowsky X
Mr. Latta X Mr. Butterfield X
Mrs. McMorris Rodgers Ms. Matsui X
Mr. Harper X Ms. Castor X
Mr. Lance X Mr. Sarbanes X
Mr. Guthrie X Mr. McNemney X
Mr. Olson X Mr. Welch X
Mr. McKinley X Mr. Lujan X
Mr. Kinzinger X Mr. Tonko X
Mr. Griffith X Ms. Clarke X
M. Bilirakis X M. Loebsack X
Mr. Johnson X Mr. Schrader X
Mr. Long X Mr. Kennedy X
Mr. Bucshon X Mr. Cardenas X
Mr. Flores X Mr. Ruiz X
Mrs. Brooks X M. Peters X
Mr. Mullin X Ms. Dingell X
Mr. Hudson X
Mr. Collins X
Mr. Cramer X
Mr. Walberg X
Mrs. Walters X
Mr. Costello X
Mr. Carter X

03/09/2017
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COMMITTEE ON ENERGY AND COMMERCE -- 115TH CONGRESS
ROLL CALL VOTE #25

BILL: Committee Print, Budget Reconciliation Legislative Recommendations Relating to Repeal and Replace
of the Patient Protection and Affordable Care Act; Title F—Energy and Commerce

AMENDMENT: An amendment to the amendment in the nature of a substitute, offered by Mr. Green, No. 1p,
to strike section 112 and to insert a new section regarding increased FMAP for medical
assistance to newly eligible individuals.

DISPOSITION: NOT AGREED TO, by a roll call vote of 23 yeas and 31 nays.

REPRESENTATIVE | YEAS | NAYS | PRESENT |[REPRESENTATIVE| YEAS | NAYS |PRESENT

Mr. Waiden X Mr. Pallone X

M. Barton X Mr. Rush

Mr. Upton X Ms. Eshoo X

Mr. Shimkus X Mr. Engel X

Mr. Murphy X Mr. Green X

Mr. Burgess X Ms. DeGette X

Mrs. Blackburn X Mr. Doyle X

Mr. Scalise X Ms. Schakowsky X

Mr. Latta X Mr. Butterfield X

Mrs. McMorris Rodgers X Ms. Matsui X

Mr. Harper X Ms. Castor X

Mr. Lance X Mr. Sarbanes X

Mr. Guthrie X Mr. McNemey X

Mr. Olson X Mr. Welch X
Mr. McKinley X Mr. Lujan X

Mr. Kinzinger X Mr. Tonko X

Mr. Griffith X Ms. Clarke X

Mr. Bitirakis X Mr. Loebsack X

M. Johnson X M. Schrader X

Mr. Long X Mr. Kennedy X

Mz. Bucshon X Mr. Cardenas X

Mr. Flores X Mr. Ruiz X
Mrs. Brooks X Mr. Peters X

Mr. Mullin X Ms. Dingell X

Mr. Hudson X

Mz. Collins X

Mr. Cramer X
Mr. Walberg X

Mrs. Walters X

Mr. Costello X

Mr. Carter X

03/09/2017
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COMMITTEE ON ENERGY AND COMMERCE -- 115TH CONGRESS
ROLL CALL VOTE # 26

BILL: Committee Print, Budget Reconciliation Legislative Recommendations Relating to Repeal and Replace

of the Patient Protection and Affordable Care Act; Title I—Energy and Commerce

AMENDMENT: An amendment to the amendment in the nature of a substitute, offered by Mr. Welch, No.
1q, to insert a new section regarding spending on prescription drugs.

DISPOSITION: NOT AGREED TO, by a roll call vote of 21 yeas and 30 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT |REPRESENTATIVE| YEAS | NAYS | PRESENT
Mr. Walden X Mr. Pallone X
Mr. Barton X Mr. Rush
Mr. Upton X Ms. Eshoo X
Mr. Shimkus X Mr. Engel X
Mr. Murphy X Mr. Green X
Mr. Burgess X Ms. DeGette X
Mrs. Blackburn X Mr. Doyle X
Mr. Scalise X Ms. Schakowsky X
Mr. Latta X Mr. Butterfield X
Mrs. McMorris Rodgers X Ms. Matsui X
Mr. Harper X Ms. Castor X
Mr. Lance X M. Sarbanes X
Mr. Guthrie X Mr. McNerney X
Mr. Olson X Mr. Welch X
Mr. McKinley X Mr. Lujan X
Mr. Kinzinger X Mr. Tonko X
Mr. Griffith X Ms. Clarke X
Mr. Bilirakis X M. Loebsack X
Mr. Johnson X Mr. Schrader X
Mr. Long X Mr. Kennedy X
M. Bucshon X Mr. Cardenas
Mr. Flores X Mr. Ruiz X
Mrs. Brooks X Mr. Peters
Mr. Mullin X Ms. Dingell X
Mr. Hudson
Mr. Collins X
Mr. Cramer X
Mr. Walberg X
Mrs. Walters X
Mr. Costello X
Mr. Carter X

03/09/2017
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COMMITTEE ON ENERGY AND COMMERCE -- 115TH CONGRESS
ROLL CALL VOTE #27

BILL: Committee Print, Budget Reconciliation Legislative Recommendations Relating to Repeal and Replace

of the Patient Protection and Affordable Care Act; Title I—Energy and Commerce

AMENDMENT: An amendment to the amendment in the nature of a substitute, offered by Ms. Clarke, No.
it, to strike section 101,

DISPOSITION: NOT AGREED TO, by a roll call vote of 23 yeas and 30 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT |REPRESENTATIVE| YEAS | NAYS | PRESENT
Mr. Walden X Mr. Pallone X
Mr. Barton Mr. Rush
Mr. Upton X Ms. Eshoo X
Mr. Shimkus X Mr. Engel X
Mr. Murphy X Mr. Green X
Mr. Burgess X Ms. DeGette X
Mrs. Blackburn X Mr. Doyle X
Mr. Scalise X Ms. Schakowsky X
M. Latta X Mr. Butterfield X
Mrs. McMorris Rodgers X Ms. Matsui X
Mr. Harper X Ms. Castor X
Mr. Lance X M. Sarbanes X
Mr. Guthrie X Mr. McNemey X
Mr. Olson X Mr. Welch X
Mr. McKinley X Mr. Lujan X
Mr. Kinzinger X Mr. Tonko X
Mr. Griffith X Ms. Clarke X
Mr. Bilirakis X Mir. Loebsack X
Mr. Johnson X Mr. Schrader X
Mr. Long X Mr. Kennedy X
Mr. Bucshon X Mr. Cardenas X
Mr. Flores X Mr. Ruiz X
Mrs. Brooks X Mr. Peters X
Mr. Mullin X Ms. Dingell X
Mr. Hudson X
Mr. Collins X
Mr. Cramer X
Mr. Walberg X
Mrs. Walters X
Mr. Costello X
Mr. Carter X

03/09/2017
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COMMITTEE ON ENERGY AND COMMERCE -- 115TH CONGRESS
ROLL CALL VOTE # 28

BILL: Comnittee Print, Budget Reconciliation Legislative Recommendations Relating to Repeal and Replace
of the Patient Protection and Affordable Care Act; Title I—Energy and Commerce

AMENDMENT: An amendment to the amendment in the nature of a substitute, offered by Ms. DeGette, No.
1s, to insert a new section to provide that no provision of this title shall take effect if sych if
it would result in a change to the actuarial value of qualified health plans that may be offered
through an Exchange established under title T of PPACA.

DISPOSITION: NOT AGREED TO, by a roll call vote of 21 yeas and 30 nays.

REPRESENTATIVE | YEAS | NAYS | PRESENT I[REPRESENTATIVE| YEAS | NAYS | PRESENT

Mr. Walden X Mr. Pallone X

Mr. Barton Mr. Rush

Mr. Upton X Ms. Eshoo X

Mr. Shimkus X Mr. Engel X

Mr. Murphy X Mr. Green X

Mr. Burgess X Ms. DeGette X

Mrs. Blackburn X Mr. Doyle X

Mr. Scalise X Ms. Schakowsky X

Mr. Latta X Mr. Butterfield X

Mrs. McMorris Rodgers X Ms. Matsui X

Mr. Harper X Ms. Castor X

Mr. Lance X M. Sarbanes X

Mr. Guthrie X Mr. McNerney X

Mr. Olson X Mr. Welch

Mr. McKinley X Mr. Lujan X

Mr. Kinzinger X Mr. Tonko X

Myr. Griffith X Ms. Clarke X

Mr. Bilirakis X Mr. Loebsack X

Mr. Johnson X Mr. Schrader X

Mr. Long X Mr. Kennedy X

Mr. Bucshon X Mr. Cardenas X

M. Flores X Mr. Ruiz

Mrs. Brooks X Mr. Peters X

Mr. Mullin X Ms. Dingell X

Mr. Hudson X

Mr. Collins X

Mr. Cramer X

Mr. Walberg X

Mrs. Walters X

Mr. Costello X

Mr. Carter X

03/09/2017
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COMMITTEE ON ENERGY AND COMMERCE -- 115TH CONGRESS
ROLL CALL VOTE # 29

BILL: Committee Print, Budget Reconciliation Legislative Recommendations Relating to Repeal and Replace
of the Patient Protection and Affordable Care Act; Title I—Energy and Commerce

AMENDMENT: An amendment to the amendment in the nature of a substitute, offered by Mr. Engel, No. 1t,
to insert a new section at the end of subtitle B to provide that the provisions of this subtitle,
subtitle C, and section 103 (including amendments made by such provisions) shall not take
effect until such date that the Centers for Medicare and Medicaid Services conduct an
independent assessment on how such provisions will affect hospitals which demonstrate that

such provisions will not result in hospital closures or bankruptcy.

DISPOSITION: NOT AGREED TO, by a roll call vote of 23 yeas and 31 nays.
REPRESENTATIVE | YEAS | NAYS |PRESENT |[REPRESENTATIVE| YEAS | NAYS |PRESENT
Mr. Walden X Mr. Pallone X
Mr. Barton X Mr. Rush
Mr. Upton X Ms. Eshoo X
Mr. Shimkus X Mr. Engel X
Mr. Murphy X Mr. Green X
Mr. Burgess X Ms. DeGette X
Mrs. Blackburn X Mr. Doyle X
Mr. Scalise X Ms. Schakowsky X
Mr. Latta X Mr. Butterfield X
Mrs. McMorris Rodgers X Ms. Matsui X
Mr. Harper X Ms. Castor X
Mr. Lance X Mr. Sarbanes X
Mr. Guthrie X Mr. McNerney X
Mr. Olson X Mr. Welch X
Mr. McKinley X Mr. Lujan X
Mr. Kinzinger X Mr. Tonko X
Mr. Griffith X Ms. Clarke X
Mr. Bilirakis X Mr. Loebsack X
Mr. Johnson X Mr. Schrader X
Mr. Long X Mr. Kennedy X
Mr. Buycshon X Mr. Cardenas X
M. Flores X Mr. Ruiz X
Mrs. Brooks X M. Peters X
Mr. Mullin X Ms. Dingell X
Mr. Hudson X
Mr. Collins X
Mr. Cramer X
Mr. Walberg X
Mrs. Walters X
Mr. Costello X
Mr. Carter X

03/09/2017
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COMMITTEE ON ENERGY AND COMMERCE -- 115TH CONGRESS
ROLL CALL VOTE # 30

BILL: Committee Print, Budget Reconciliation Legislative Recommendations Relating to Repeal and Replace
of the Patient Protection and Affordable Care Act; Title I-—Energy and Commerce

AMENDMENT: An amendment in the nature of a substitute, as amended, offered by Mr. Walden, No. 1.

DISPOSITION: AGREED TO, by a roll call vote of 31 yeas and 23 nays.

Mr. Costello

M. Carter

REPRESENTATIVE YEAS | NAYS | PRESENT {REPRESENTATIVE| YEAS | NAYS | PRESENT
Mr. Walden X Mr. Pallone X
Mr. Barton X Mr. Rush
Mr. Upton X Ms. Eshoo X
Mr. Shimkus X Mr. Engel X
Mr. Murphy X Mr. Green X
Mr. Burgess X Ms. DeGette X
Mrs. Blackburn X Mr. Doyle X
Mr. Scalise X Ms. Schakowsky X
Mr. Latta X Mr. Butterfield X
Mrs, McMorris Rodgers X Ms. Matsui X
M. Harper X Ms. Castor X
Mr. Lance X Mr. Sarbanes X
Mr. Guthrie X Mr. McNerney X
Mr. Olson X Mr. Welch X
Mr. McKinley X Mr. Lujan X
Mr. Kinzinger X Mr. Tonko X
Mr. Griffith X Ms. Clarke X
Mr. Bilirakis X Mr. Loebsack X
Mr. Johnson X Mr. Schrader X
Mr. Long X Mr. Kennedy X
Mr. Bucshon X M. Cardenas X
Mr. Flores X Mr. Ruiz X
Mrs. Brooks X Mr. Peters X
Mr. Mullin X Ms. Dingell X
Mr. Hudson X
Mr. Collins X
Mr. Cramer X
Mr. Walberg X
Mrs. Walters X

X
X

03/09/2017




37

COMMITTEE ON ENERGY AND COMMERCE -- 115TH CONGRESS
ROLL CALL VOTE # 31

BILL: Committee Print, Budget Reconciliation Legislative Recommendations Relating to Repeal and Replace
of the Patient Protection and Affordable Care Act; Title —Energy and Commerce

AMENDMENT: A motion by Mr. Walden that the Committee do now approve and transmit the
recommendations of this Committee and all appropriate accompanying material, including
additional, supplemental or dissenting views, to the House Committee on the Budget, as
amended. (Final Passage)

DISPOSITION: AGREED TO, by a roll call vote of 31 yeas and 23 nays.
REPRESENTATIVE | YEAS | NAYS | PRESENT |[REPRESENTATIVE|! YEAS | NAYS | PRESENT
Mr. Walden X Mr. Pallone X
Mr. Barton X Mr. Rush
Mr. Upton X Ms. Eshoo X
Mr. Shimkus X Mr. Engel X
Mr. Murphy X Mr. Green X
Mr. Burgess X Ms. DeGette X
Mrs. Blackburn X Mr. Doyle X
Mr. Scalise X Ms. Schakowsky X
Mr. Latta X M. Butterfield X
rs. McMorris Rodgers X Ms. Matsui X
Mr. Harper X Ms. Castor X
Mr. Lance X Mr. Sarbanes X
Mr. Guthrie X Mr. McNerney X
Mr. Olson X Mr, Welch X
Mr. McKinley X Mr. Lujan X
Mr. Kinzinger X Mr. Tonko X
Mr. Griffith X Ms. Clarke X
Mr. Bilirakis X Mr. Loebsack X
Mr. Johnson X Mr. Schrader X
Mr. Long X Mr. Kennedy X
Mr. Bucshon X Mr. Cardenas X
M. Flores X Mr. Ruiz X
Mrs. Brooks X Mr. Peters X
Mr. Mullin X Ms. Dingell X
Mr. Hudson X
Mr. Collins X
Mr. Cramer X
Mr. Walberg X
Mrs. Walters X
Mr, Costello X
Mr. Carter X

03/09/2017
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OVERSIGHT FINDINGS AND RECOMMENDATIONS

Pursuant to clause 2(b)(1) of rule X and clause 3(c)(1) of rule
XIII, has not held hearings on the Committee Print: Budget Rec-
onciliation Legislative Recommendations Relating to Repeal and
Replace of the Patient Protection and Affordable Care Act; Title I—
Energy and Commerce.

NEW BUDGET AUTHORITY, ENTITLEMENT AUTHORITY, AND TAX
EXPENDITURES

Pursuant to clause 3(c)(2) of rule XIII, the Committee finds that
the Committee Print would result in no new or increased budget
authority, entitlement authority, or tax expenditures or revenues.

CONGRESSIONAL BUDGET OFFICE ESTIMATE

Pursuant to clause 3(c)(3) of rule XIII, the following is the cost
estimate provided by the Congressional Budget Office pursuant to
section 402 of the Congressional Budget Act of 1974:



CONGRESSIONAL BUDGET OFFICE
COST ESTIMATE

March 13, 2017.
American Health Care Act

Budget Reconciliation Recommendations of the House Committees
on Ways and Means and Energy and Commerce, March 9, 2017

SUMMARY

The Concurrent Resolution on the Budget for Fiscal Year 2017
directed the House Committees on Ways and Means and Energy
and Commerce to develop legislation to reduce the deficit. The Con-
gressional Budget Office and the staff of the Joint Committee on
Taxation (JCT) have produced an estimate of the budgetary effects
of the American Health Care Act, which combines the pieces of leg-
islation approved by the two committees pursuant to that resolu-
tion. In consultation with the budget committees, CBO used its
March 2016 baseline with adjustments for subsequently enacted
legislation, which underlies the resolution, as the benchmark to
measure the cost of the legislation.

Effects on the Federal Budget

CBO and JCT estimate that enacting the legislation would re-
duce federal deficits by $337 billion over the 2017-2026 period.
That total consists of $323 billion in on-budget savings and $13 bil-
lion in off-budget savings. Outlays would be reduced by $1.2 trillion
over the period, and revenues would be reduced by $0.9 trillion.

The largest savings would come from reductions in outlays for
Medicaid and from the elimination of the Affordable Care Act’s
(ACA’s) subsidies for nongroup health insurance. The largest costs
would come from repealing many of the changes the ACA made to
the Internal Revenue Code—including an increase in the Hospital
Insurance payroll tax rate for high-income taxpayers, a surtax on
those taxpayers’ net investment income, and annual fees imposed
on health insurers—and from the establishment of a new tax credit
for health insurance.

Pay-as-you-go procedures apply because enacting the legislation
would affect direct spending and revenues. CBO and JCT estimate
that enacting the legislation would not increase net direct spending
or on-budget deficits by more than $5 billion in any of the four con-
secutive 10-year periods beginning in 2027.

(39)
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Effects on Health Insurance Coverage

To estimate the budgetary effects, CBO and JCT projected how
the legislation would change the number of people who obtain fed-
erally subsidized health insurance through Medicaid, the nongroup
market, and the employment-based market, as well as many other
factors.

CBO and JCT estimate that, in 2018, 14 million more people
would be uninsured under the legislation than under current law.
Most of that increase would stem from repealing the penalties asso-
ciated with the individual mandate. Some of those people would
choose not to have insurance because they chose to be covered by
insurance under current law only to avoid paying the penalties,
and some people would forgo insurance in response to higher pre-
miums.

Later, following additional changes to subsidies for insurance
purchased in the nongroup market and to the Medicaid program,
the increase in the number of uninsured people relative to the
number under current law would rise to 21 million in 2020 and
then to 24 million in 2026. The reductions in insurance coverage
between 2018 and 2026 would stem in large part from changes in
Medicaid enrollment—because some states would discontinue their
expansion of eligibility, some states that would have expanded eli-
gibility in the future would choose not to do so, and per-enrollee
spending in the program would be capped. In 2026, an estimated
52 million people would be uninsured, compared with 28 million
who would lack insurance that year under current law.

Stability of the Health Insurance Market

Decisions about offering and purchasing health insurance depend
on the stability of the health insurance market—that is, on having
insurers participating in most areas of the country and on the like-
lihood of premiums’ not rising in an unsustainable spiral. The mar-
ket for insurance purchased individually (that is, nongroup cov-
erage) would be unstable, for example, if the people who wanted to
buy coverage at any offered price would have average health care
expenditures so high that offering the insurance would be unprofit-
able. In CBO and JCT’s assessment, however, the nongroup mar-
ket would probably be stable in most areas under either current
law or the legislation.

Under current law, most subsidized enrollees purchasing health
insurance coverage in the nongroup market are largely insulated
from increases in premiums because their out-of-pocket payments
for premiums are based on a percentage of their income; the gov-
ernment pays the difference. The subsidies to purchase coverage
combined with the penalties paid by uninsured people stemming
from the individual mandate are anticipated to cause sufficient de-
mand for insurance by people with low health care expenditures for
the market to be stable.

Under the legislation, in the agencies’ view, key factors bringing
about market stability include subsidies to purchase insurance,
which would maintain sufficient demand for insurance by people
with low health care expenditures, and grants to states from the
Patient and State Stability Fund, which would reduce the costs to
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insurers of people with high health care expenditures. Even though
the new tax credits would be structured differently from the cur-
rent subsidies and would generally be less generous for those re-
ceiving subsidies under current law, the other changes would, in
the agencies’ view, lower average premiums enough to attract a
sufficient number of relatively healthy people to stabilize the mar-
ket.

Effects on Premiums

The legislation would tend to increase average premiums in the
nongroup market prior to 2020 and lower average premiums there-
after, relative to projections under current law. In 2018 and 2019,
according to CBO and JCT’s estimates, average premiums for sin-
gle policyholders in the nongroup market would be 15 percent to
20 percent higher than under current law, mainly because the indi-
vidual mandate penalties would be eliminated, inducing fewer com-
paratively healthy people to sign up.

Starting in 2020, the increase in average premiums from repeal-
ing the individual mandate penalties would be more than offset by
the combination of several factors that would decrease those pre-
miums: grants to states from the Patient and State Stability Fund
(which CBO and JCT expect to largely be used by states to limit
the costs to insurers of enrollees with very high claims); the elimi-
nation of the requirement for insurers to offer plans covering cer-
tain percentages of the cost of covered benefits; and a younger mix
of enrollees. By 2026, average premiums for single policyholders in
the nongroup market under the legislation would be roughly 10
percent lower than under current law, CBO and JCT estimate.

Although average premiums would increase prior to 2020 and de-
crease starting in 2020, CBO and JCT estimate that changes in
premiums relative to those under current law would differ signifi-
cantly for people of different ages because of a change in age-rating
rules. Under the legislation, insurers would be allowed to generally
charge five times more for older enrollees than younger ones rather
than three times more as under current law, substantially reducing
premiums for young adults and substantially raising premiums for
older people.

Uncertainty Surrounding the Estimates

The ways in which federal agencies, states, insurers, employers,
individuals, doctors, hospitals, and other affected parties would re-
spond to the changes made by the legislation are all difficult to pre-
dict, so the estimates in this report are uncertain. But CBO and
JCT have endeavored to develop estimates that are in the middle
of the distribution of potential outcomes.

Macroeconomic Effects

Because of the magnitude of its budgetary effects, this legislation
is “major legislation,” as defined in the rules of the House of Rep-
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resentatives.! Hence, it triggers the requirement that the cost esti-
mate, to the greatest extent practicable, include the budgetary im-
pact of its macroeconomic effects. However, because of the very
short time available to prepare this cost estimate, quantifying and
incogll;)orating those macroeconomic effects have not been prac-
ticable.

Intergovernmental and Private-Sector Mandates

JCT and CBO have reviewed the provisions of the legislation and
determined that they would impose no intergovernmental man-
dates as defined in the Unfunded Mandates Reform Act (UMRA).

JCT and CBO have determined that the legislation would impose
private-sector mandates as defined in UMRA. On the basis of infor-
mation from JCT, CBO estimates the aggregate cost of the man-
dates would exceed the annual threshold established in UMRA for
private-sector mandates ($156 million in 2017, adjusted annually
for inflation).

MAJOR PROVISIONS OF THE LEGISLATION

Budgetary effects related to health insurance coverage would
stem primarily from the following provisions:

e Eliminating penalties associated with the requirements that
most people obtain health insurance coverage and that large
employers offer their employees coverage that meets specified
standards.

¢ Reducing the federal matching rate for adults made eligible for
Medicaid by the ACA to equal the rate for other enrollees in
the state, beginning in 2020.

e Capping the growth in per-enrollee payments for most Med-
icaid beneficiaries to no more than the medical care component
of the consumer price index starting in 2020.

e Repealing current-law subsidies for health insurance coverage
obtained through the nongroup market—which include refund-
able tax credits for premium assistance and subsidies to reduce
cost-sharing payments—as well as the Basic Health Program,
beginning in 2020.

o Creating a new refundable tax credit for health insurance cov-
erage purchased through the nongroup market beginning in
2020.

e Appropriating funding for grants to states through the Patient
and State Stability Fund beginning in 2018.

e Relaxing the current-law requirement that prevents insurers
from charging older people premiums that are more than three
times larger than the premiums charged to younger people in
the nongroup and small-group markets. Unless a state sets a
different limit, the legislation would allow insurers to charge
older people five times more than younger ones, beginning in
2018.

1Cl. 8 of Rule XIII of the Rules of the House of Representatives, H.R. Res. 5, 115th Congress
(2017).
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¢ Removing the requirement, beginning in 2020, that insurers
who offer plans in the nongroup and small-group markets gen-
erally must offer plans that cover at least 60 percent of the
cost of covered benefits.

¢ Requiring insurers to apply a 30 percent surcharge on pre-
miums for people who enroll in insurance in the nongroup or
small-group markets if they have been uninsured for more
than 63 days within the past year.

Other parts of the legislation would repeal or delay many of the
changes the ACA made to the Internal Revenue Code that were not
directly related to the law’s insurance coverage provisions. Those
with the largest budgetary effects include:

e Repealing the surtax on certain high-income taxpayers’ net in-
vestment income;

¢ Repealing the increase in the Hospital Insurance payroll tax
rate for certain high-income taxpayers;

¢ Repealing the annual fee on health insurance providers; and

¢ Delaying when the excise tax imposed on some health insur-
ance plans with high premiums would go into effect.

In addition, the legislation would make several changes to other
health-related programs that would have smaller budgetary effects.

ESTIMATED COST TO THE FEDERAL GOVERNMENT

CBO and JCT estimate that, on net, enacting the legislation
would decrease federal deficits by $337 billion over the 2017-2026
period (see Table 1). That change would result from a $1.2 trillion
decrease in direct spending, partially offset by an $883 billion re-
duction in revenues.

BASIS OF ESTIMATE

For this estimate, CBO and JCT assume that the legislation will
be enacted by May 2017. Costs and savings are measured relative
to CBO’s March 2016 baseline projections, with adjustments for
legislation that was enacted after that baseline was produced.

The largest budgetary effects would stem from provisions in the
recommendations from both committees that would affect insur-
ance coverage. Those provisions, taken together, would reduce pro-
jected deficits by $935 billion over the 2017-2026 period. Other
provisions would increase deficits by $599 billion, mostly by reduc-
ing tax revenues. All told, deficits would be reduced by $337 billion
over that period, CBO and JCT estimate. (See Table 2 for the esti-
mated budgetary effects of each major provision.)

Budgetary Effects of Health Insurance Coverage Provisions

The $935 billion in estimated deficit reduction over the 2017-
2026 period that would stem from the insurance coverage provi-
sions includes the following amounts (shown in Table 3):

¢ A reduction of $880 billion in federal outlays for Medicaid;
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e Savings of $673 billion, mostly stemming from the elimination
of the ACA’s subsidies for nongroup health insurance—which
include refundable tax credits for premium assistance and sub-
sidies to reduce cost-sharing payments—in 2020;

e Savings of $70 billion mostly associated with shifts in the mix
of taxable and nontaxable compensation resulting from net de-
creases in the number of people estimated to enroll in employ-
ment-based health insurance coverage; and

e Savings of $6 billion from the repeal of a tax credit for certain
small employers that provide health insurance to their employ-
ees.

Those decreases would be partially offset by:

e A cost of $361 billion for the new tax credit for health insur-
ance established by the legislation in 2020;

e A reduction in revenues of $210 billion from eliminating the
penalties paid by uninsured people and employers;

e An increase in spending of $80 billion for the new Patient and
State Stability Fund grant program; and

e A net increase in spending of $43 billion under the Medicare
program stemming from changes in payments to hospitals that
serve a disproportionate share of low-income patients.

Methodology. The legislation would change the pricing of
nongroup insurance and the eligibility for and the amount of sub-
sidies to purchase that insurance. It would also lead to changes in
Medicaid eligibility and per capita spending. The legislation’s ef-
fects on health insurance coverage would depend in part on how re-
sponsive individuals are to changes in the prices, after subsidies,
they would have to pay for nongroup insurance; on changes in their
eligibility for public coverage; and on their underlying desire for
such insurance. Effects on coverage would also stem from how re-
sponsive firms are to changes in those post subsidy prices and in
the attractiveness of other aspects of nongroup alternatives to em-
ployment-based insurance.

To capture those complex interactions, CBO uses a microsimula-
tion model to estimate how rates of coverage and sources of insur-
ance would change as a result of alterations in eligibility and sub-
sidies for—and thus the net cost of—various insurance options.
Based on survey data, that model incorporates a wide range of in-
formation about a representative sample of individuals and fami-
lies, including their income, employment, health status, and health
insurance coverage. The model also incorporates information from
the research literature about the responsiveness of individuals and
employers to price changes and the responsiveness of individuals to
changes in eligibility for public coverage. CBO regularly updates
the model so that it incorporates information from the most recent
administrative data on insurance coverage and premiums. CBO
and JCT use that model—in combination with models of tax reve-
nues, models of Medicaid spending and actions by states, projec-
tions of trends in early retirees’ health insurance coverage, and
other available information—to inform their estimates of the num-
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bers of people with certain types of coverage and the associated fed-
eral budgetary costs.2

Effects of Repealing Mandate Penalties. Eliminating the
penalties associated with two requirements, while keeping the re-
quirements themselves in place, would affect insurance coverage in
various ways. Those two requirements are that most people obtain
health insurance coverage (also called the individual mandate) and
that large employers offer their employees health insurance cov-
erage that meets specified standards (also called the employer
mandate). Eliminating their associated penalties would reduce fed-
eral revenues starting in 2017, but CBO and JCT estimate that
doing so would also substantially reduce the number of people with
health insurance coverage and, accordingly, would reduce the costs
incurred by the federal government in subsidizing some health in-
surance coverage. The estimated savings stemming from fewer peo-
ple enrolling in Medicaid, in health insurance obtained through the
nongroup market, and in employment-based health insurance cov-
erage would exceed the estimated loss of revenues from eliminating
mandate penalties.

CBO and JCT estimate that repealing the individual mandate
penalties would also result in higher health insurance premiums in
the nongroup market after 2017.3 Insurers would still be required
to provide coverage to any applicant, would not be able to vary pre-
miums to reflect enrollees’ health status or to limit coverage of pre-
existing medical conditions, and would be limited in how premiums
could vary by age. Those features are most attractive to applicants
with relatively high expected costs for health care, so CBO and
JCT expect that repealing the individual mandate penalties would
tend to reduce insurance coverage less among older and less
healthy people than among younger and healthier people. Thus, the
agencies estimate that repealing those penalties, taken by itself,
would increase premiums. Nevertheless, CBO and JCT anticipate
that a significant number of relatively healthy people would still
purchase insurance in the nongroup market because of the avail-
ability of government subsidies.

Major Changes to Medicaid. CBO estimates that several
major provisions affecting Medicaid would decrease direct spending
by $880 billion over the 2017-2026 period. That reduction would
stem primarily from lower enrollment throughout the period, cul-
minating in 14 million fewer Medicaid enrollees by 2026, a reduc-
tion of about 17 percent relative to the number under current law.
Some of that decline would be among people who are currently eli-
gible for Medicaid benefits, and some would be among people who
CBO projects would be made eligible as a result of state actions in
the future under current law (that is, from additional states adopt-
ing the optional expansion of eligibility authorized by the ACA).
Some decline in spending and enrollment would begin immediately,
but most of the changes would begin in 2020, when the legislation
would terminate the enhanced federal matching rate for new en-

2For additional information, see Congressional Budget Office, “Methods for Analyzing Health
Insurance Coverage” (accessed March 13, 2017), www.cbo.gov /topics / health-care | methods-ana-
lyzing-health-insurance-coverage.

3CBO and JCT expect that insurers would not be able to change their 2017 premiums because
those premiums have already been set.
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rollees under the ACA’s expansion of Medicaid and would place a
per capita-based cap on the federal government’s payments to
states for medical assistance provided through Medicaid. By 2026,
Medicaid spending would be about 25 percent less than what CBO
projects under current law.

Changes Before 2020. Under current law, the penalties associated
with the individual mandate apply to some Medicaid-eligible adults
and children. (For example, the penalties apply to single individ-
uals with income above about 90 percent of the federal poverty
guidelines, also known as the federal poverty level, or FPL). CBO
estimates that, without those penalties, fewer people would enroll
in Medicaid, including some who are not subject to the penalties
but might think they are. Some people might be uncertain about
what circumstances trigger the penalty and others might be uncer-
tain about their annual income. The estimated lower enrollment
would result in less spending for the program. Those effects on en-
rollment and spending would continue throughout the 2017-2026
period.

Termination of Enhanced Federal Matching Funds for New En-
rollees From Expanding Eligibility for Medicaid. Under current
law, states are permitted, but not required, to expand eligibility for
Medicaid to adults under 65 whose income is equal to or less than
138 percent of the FPL (referred to here as “newly eligible”). The
federal government pays a larger share of the medical costs for
those people than it pays for those who were previously eligible.
Beginning in 2020, the legislation would reduce the federal match-
ing rate for newly eligible adults from 90 percent of medical costs
to the rate for other enrollees in the state. (The federal matching
rate for other enrollees ranges from 50 percent to 75 percent, de-
pending on the state, with an average of about 57 percent.) The
lower federal matching rate would apply only to those newly en-
rolled after December 31, 2019.

The 31 states and the District of Columbia that have already ex-
panded Medicaid to the newly eligible cover roughly half of that
population nationwide. CBO projects that under current law, addi-
tional states will expand their Medicaid programs and that, by
2026, roughly 80 percent of newly eligible people will reside in
states that have done so. Under the legislation, largely because
states would pay for a greater share of enrollees’ costs, CBO ex-
pects that no additional states would expand eligibility, thereby re-
ducing both enrollment in and spending for Medicaid. According to
CBO’s estimates, that effect would be modest in the near term, but
by 2026, on an average annual basis, 5 million fewer people would
be enrolled in Medicaid than would have been enrolled under cur-
rent law (see Figure 1).

CBO also anticipates some states that have already expanded
their Medicaid programs would no longer offer that coverage, re-
ducing the share of the newly eligible population residing in a state
with expanded eligibility to about 30 percent in 2026. That esti-
mate reflects different possible outcomes without any explicit pre-
diction about which states would make which choices. In consid-
ering the possible outcomes, CBO took into account several factors:
the extent of optional coverage provided to the newly eligible popu-
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lation and other groups before the ACA’s enactment (as a measure
of a state’s willingness to provide coverage above statutory mini-
mums), states’ ability to bear costs under the legislation, and po-
tential methods to mitigate those costs (such as changes to benefit
packages and payment rates). Some states might also begin to take
action prior to 2020 in anticipation of future changes that would
result from the legislation to avoid abrupt changes to eligibility and
other program features. How individual states would ultimately re-
spond is highly uncertain.

Because the lower federal matching rate would apply only to
those newly enrolled after December 31, 2019 (or who experience
a break in eligibility after that date), CBO estimates that reduc-
tions in spending for the newly eligible would increase over several
years, as “grandfathered” enrollees would cycle off the program and
be replaced by new enrollees. On the basis of historical data (and
taking into account the increased frequency of eligibility redeter-
minations required by the legislation), CBO projects that fewer
than one-third of those enrolled as of December 31, 2019, would
have maintained continuous eligibility two years later. Under the
legislation, the higher federal matching rate would apply for fewer
than 5 percent of newly eligible enrollees by the end of 2024, CBO
estimates.

Per Capita-Based Cap on Medicaid Payments for Medical Assist-
ance. Under current law, the federal government and state govern-
ments share in the financing and administration of Medicaid. In
general, states pay health care providers for services to enrollees,
and the federal government reimburses states for a percentage of
their expenditures. All federal reimbursement for medical services
is open-ended, meaning that if a state spends more because enroll-
ment increases or costs per enrollee rise, additional federal pay-
ments are automatically generated.

Under the legislation, beginning in 2020, the federal government
would establish a limit on the amount of reimbursement it provides
to states. That limit would be set by calculating the average per-
enrollee cost of medical services for most enrollees who received
full Medicaid benefits in 2016 for each state. The Secretary of
Health and Human Services would then inflate the average per-en-
rollee costs for each state by the growth in the consumer price
index for medical care services (CPI-M). The final limit on federal
reimbursement for each state for 2020 and after would be the aver-
age cost per enrollee for five specified groups of enrollees (the el-
derly, disabled people, children, newly eligible adults, and all other
adults), reflecting growth in the CPI-M from 2016 multiplied by
the number of enrollees in each category in that year. If a state
spent more than the limit on federal reimbursement, the federal
government would provide no additional funding to match that
spending.

The limit on federal reimbursement would reduce outlays be-
cause (after the changes to the Medicaid expansion population have
been accounted for) Medicaid spending would grow on a per-en-
rollee basis at a faster rate than the CPI-M, according to CBO’s
projections: at an average annual rate of 4.4 percent for Medicaid
and 3.7 percent for the CPI-M over the 2017-2026 period. With
less federal reimbursement for Medicaid, states would need to de-
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cide whether to commit more of their own resources to finance the
program at current-law levels or whether to reduce spending by
cutting payments to health care providers and health plans, elimi-
nating optional services, restricting eligibility for enrollment, or (to
the extent feasible) arriving at more efficient methods for deliv-
ering services. CBO anticipates that states would adopt a mix of
those approaches, which would result in additional savings to the
federal government. (Other provisions affecting Medicaid are dis-
cussed below.)

Changes to Subsidies and Market Rules for Nongroup
Health Insurance Before 2020. Under the legislation, existing
subsidies for health insurance coverage purchased in the nongroup
market would largely remain in effect until 2020—but the pre-
mium tax credits would differ by the age of the individual in 2019.
Aside from the changes in enrollment and premiums as a result of
eliminating the individual mandate penalties (mentioned earlier),
the other changes discussed in this section would have small effects
on coverage and federal subsidies in the nongroup market.

Nongroup Market Subsidies. Subsidies under current law fall
into two categories: subsidies to cover a portion of participants’
health insurance premiums (which take the form of refundable tax
credits) and subsidies to reduce their cost-sharing amounts (out-of-
pocket payments required under insurance policies). The first cat-
egory of subsidies, also called premium tax credits, is generally
available to people with income between 100 percent and 400 per-
cent of the FPL, with certain exceptions. The second category, also
called cost-sharing subsidies, is available to those who are eligible
for premium tax credits, generally have a household income be-
tween 100 percent and 250 percent of the FPL, and enroll in an
eligible plan.

Under current law, those subsidies can be obtained only by pur-
chasing nongroup coverage through a health insurance market-
place. Under the legislation, premium tax credits—but not cost-
sharing subsidies—would also be available for most plans pur-
chased in the nongroup market outside of marketplaces beginning
in 2018. However, the tax credits for those plans could not be ad-
vanced and could only be claimed on a person’s tax return. CBO
and JCT estimate that roughly 2 million people who are expected
to enroll in plans purchased in the nongroup market outside of
marketplaces in 2018 and 2019 under current law would newly re-
ceive premium tax credits for that coverage under the legislation.

The premium tax credits would differ by the age of the individual
for one year in 2019, while cost-sharing subsidies would remain un-
changed prior to 2020. For those with household income exceeding
150 percent of the FPL, the legislation would generally reduce the
percentage of income that younger people had to pay toward their
premiums and increase that percentage for older people.# CBO and
JCT expect that roughly 1 million more people would enroll in cov-

4For families, the age of the oldest taxpayer would be used to determine the age-adjusted per-
centage of income that must be paid toward the premiums. As under current law, the premium
tax credits would cover the amount by which the reference premium—that is, the premium for
the second-lowest-cost “silver” plan that covers the eligible people in the household in the area
in which they reside—exceeds that percentage of income. A silver plan covers about 70 percent
of the costs of covered benefits.
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erage obtained through the nongroup market as a result of the
change in the structure of premium tax credits. That increase
would be the net result of higher enrollment among younger people
and lower enrollment among older people.

Patient and State Stability Fund Grants. Beginning in 2018 and
ending after 2026, the federal government would make a total of
$100 billion in allotments to states that they could use for a variety
of purposes, including reducing premiums for insurance in the
nongroup market. CBO and JCT estimate that federal outlays for
grants from the Patient and State Stability Fund would total $80
billion over the 2018—2026 period.

By the agencies’ estimates, the grants would reduce premiums
for insurance in the nongroup market in many states. CBO and
JCT expect that states would use those grants mostly to reimburse
insurers for some of the costs of enrollees with claims above a
threshold. For states that did not develop plans to spend the funds,
the federal government would make payments to insurers in the in-
dividual market who have enrollees with relatively high claims. Be-
fore 2020, CBO expects, the Secretary of Health and Human Serv-
ices would make payments to insurers on the behalf of most states
because most would not have enough time to set up their own pro-
grams before insurers had to set premiums for 2018. As a result,
CBO estimates that most states would rely on the federal default
program for one or more years until they had more time to estab-
lish their own programs.

Continuous Coverage Provisions. Insurers would be required to
impose a penalty on people who enrolled in insurance in the
nongroup or small-group markets if they had been uninsured for
more than 63 days within the past year. When they purchased in-
surance in the nongroup or small-group market, they would be sub-
ject to a surcharge equal to 30 percent of their monthly premium
for up to 12 months. The requirement would apply to people enroll-
ing during a special enrollment period in 2018 and, beginning in
2019, to people enrolling at any time during the year.

CBO and JCT expect that increasing the future price of insur-
ance through the surcharge for people who do not have continuous
coverage would increase the number of people with insurance in
2018 and reduce that number in 2019 and later years. By the agen-
cies’ estimates, roughly 1 million people would be induced to pur-
chase insurance in 2018 to avoid possibly having to pay the sur-
charge in the future. In most years after 2018, however, roughly
2 million fewer people would purchase insurance because they
would either have to pay the surcharge or provide documentation
about previous health insurance coverage. The people deterred
from purchasing coverage would tend to be healthier than those
who would not be deterred and would be willing to pay the sur-
charge.

Age Rating Rules. Beginning in 2018, the legislation would ex-
pand the limits on how much insurers in the nongroup and small-
group markets can vary premiums on the basis of age. However,
CBO and JCT expect that the provision could not be implemented
until 2019 because there would be insufficient time for the federal
government, states, and insurers to incorporate the changes and
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then set premiums for 2018. Under current law, a 64-year-old can
generally be charged premiums that cost up to three times as much
as those offered to a 21-year-old. Under the legislation, that allow-
able difference would shift to five times as much unless a state
chose otherwise. That change would tend to reduce premiums for
younger people and increase premiums for older people.

However, CBO and JCT estimate that the structure of the pre-
mium tax credits before 2020 would limit how changes in age rat-
ing rules affected the number of people who would enroll in health
insurance coverage in the nongroup market. People eligible for sub-
sidies in the nongroup market are now largely insulated from
changes in premiums: A person receiving a premium tax credit
pays a certain percentage of his or her income toward the reference
premium, and the tax credit covers the difference between the pre-
mium and that percentage of income. Consequently, despite the
changes in premiums for younger and older people, the person’s
out-of-pocket payments would not be affected much. Therefore,
CBO and JCT estimate that the increase in the number of people
enrolled in coverage through the nongroup market as a result of
changes in age rating rules would be less than 500,000 in 2019 and
would be the net result of higher enrollment among younger people
and lower enrollment among older people. The small increase
would mostly stem from net changes in enrollment among people
who had income high enough to be ineligible for subsidies and who
would face substantial changes in out-of-pocket payments for pre-
miums.

Changes to Subsidies and Market Rules for Nongroup
Health Insurance Beginning in 2020. Beginning in 2020, the
current premium tax credits and cost-sharing subsidies would both
be repealed. That same year, the legislation would create new re-
fundable tax credits for insurance purchased in the nongroup mar-
ket. In addition to making the market changes discussed thus far
(eliminating mandate penalties, providing grants to states to help
stabilize the nongroup market, establishing a requirement for con-
tinuous coverage, and changing the age rating rules), the legisla-
tion would relax the current requirements about the share of bene-
fits that must be covered by a health insurance plan.

Many rules governing the nongroup market would remain in ef-
fect as under current law. For example, insurers would be required
to accept all applicants during specified open-enrollment periods,
could not vary people’s premiums on the basis of their health, and
could not restrict coverage of enrollees’ preexisting health condi-
tions. Insurers would also still be required to cover specified cat-
egories of health care services, and the amount of costs for covered
services that enrollees have to pay out of pocket would remain lim-
ited to a specified threshold. Prohibitions on annual and lifetime
maximum benefits would still apply. Also, the risk adjustment pro-
gram—which transfers funds from plans that attract a relatively
small proportion of high-risk enrollees (people with serious chronic
conditions, for example) to plans that attract a relatively large pro-
portion of such people—would remain in place.

Because the new tax credits are designed primarily to be paid in
advance on behalf of enrollees to insurers, procedures would need
to be in place to enable the Internal Revenue Service and the De-
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partment of Health and Human Services to verify that the credits
were being paid to eligible insurers who were offering qualified in-
surance as defined under federal and state law on behalf of eligible
enrollees. CBO and JCT’s estimates reflect an assumption that
adequate resources would be made available through future appro-
priations to those executive branch agencies to ensure that such
systems were put in place in a timely manner. To the extent that
they were not, enrollment and compliance could be negatively af-
fected.

Changes to Actuarial Value Requirements. Actuarial value is the
percentage of total costs for covered benefits that the plan pays
when covering a standard population. Under current law, most
plans in the nongroup and small-group markets must have an actu-
arial value that is in one of four tiers: about 60 percent, 70 percent,
80 percent, or 90 percent. Beginning in 2020, the legislation would
repeal those requirements, potentially allowing plans to have an
actuarial value below 60 percent. However, plans would still be re-
quired to cover 10 categories of health benefits that are defined as
“essential” under current law, and the total annual out-of-pocket
costs for an enrollee would remain capped. In CBO and JCT'’s esti-
mation, complying with those two requirements would significantly
limit the ability of insurers to design plans with an actuarial value
much below 60 percent.

Nevertheless, CBO and JCT estimate that repealing the actu-
arial value requirements would lower the actuarial value of plans
in the nongroup market on average. The requirement that insurers
offer both a plan with an actuarial value of 70 percent and one
with an actuarial value of 80 percent in order to participate in the
marketplace would no longer apply under the legislation. As a re-
sult, an insurer could choose to sell only plans with lower actuarial
values. Many insurers would find that option attractive because
they could offer a plan priced closer to the amount of the premium
tax credit so that a younger person would have low out-of-pocket
costs for premiums and would be more likely to enroll. Insurers
might be less likely to offer plans with high actuarial values out
of a fear of attracting a greater proportion of less healthy enrollees
to those plans, although the availability of the Patient and State
Stability Fund grants in most states would reduce that risk. The
continuation of the risk adjustment program could also help limit
insurers’ costs from high-risk enrollees.

Because of plans’ lower average actuarial values, CBO and JCT
expect that individuals’ cost-sharing payments, including de-
ductibles, in the nongroup market would tend to be higher than
those anticipated under current law. In addition, cost-sharing sub-
sidies would be repealed in 2020, significantly increasing out-of-
pocket costs for nongroup insurance for many lower-income enroll-
ees. The higher costs would make the plans less attractive than
those available under current law to many potential enrollees, es-
peciallly people who are eligible for the largest subsidies under cur-
rent law.

Changes in the Ways the Nongroup Market Would Function.
Under the legislation, some of the ways that the nongroup market
functions would change for consumers. The current actuarial value
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requirements help people compare different insurance plans, be-
cause all plans in a tier cover the same share of costs, on average.
CBO and JCT expect that, under the legislation, plans would be
harder to compare, making shopping for a plan on the basis of
price more difficult.

Another feature of the nongroup market under current law is
that there is one central website through the state or federal mar-
ketplace where people can shop for all the plans in their area that
are eligible for subsidies. Under the legislation, insurers partici-
pating in the nongroup market would no longer have to offer plans
through the marketplaces in order for people to receive subsidies
toward those plans; therefore, CBO and JCT estimate that fewer
would do so. With more plans that are eligible for subsidies offered
directly from insurers or directly through agents and brokers and
not through the marketplaces’ central websites, shopping for and
comparing plans could be harder, depending on insurers’ decisions
about how to market their plans.

Changes in Nongroup Market Subsidies. With the repeal in 2020
of the current premium tax credits and the cost-sharing subsidies,
different refundable tax credits for insurance purchased in the
nongroup market would become available.> The new tax credits
would vary on the basis of age by a factor of 2 to 1: Someone age
60 or older would be eligible for a tax credit of $4,000, while some-
one younger than age 30 would be eligible for a tax credit of
$2,000. People would generally be eligible for the full amount of the
tax credit if their adjusted gross income was below $75,000 for a
single tax filer and below $150,000 for joint filers and if they were
not eligible for certain other types of insurance coverage.6 The cred-
its would phase out for people with income above those thresholds.
The tax credits would be refundable if the size of the credit exceed-
ed a person’s tax liability. They could also be advanced to insurers
on a monthly basis throughout the year on behalf of an enrollee.
Finally, tax credits could be used for most health insurance plans
purchased through a marketplace or directly from an insurer.

Under current law, the size of the premium tax credit depends
on household income and the reference premium in an enrollee’s
rating area. The enrollee pays a certain percentage of his or her in-
come toward the reference premium, and the size of the subsidy
varies by geography and age for a given income level. In that way,
the enrollee is insulated from variations in premiums by geography
and is also largely insulated from increases in the reference pre-
mium. An enrollee would pay the difference between the reference
premium and the premium for the plan he or she chose, providing
some incentive to choose lower-priced insurance. Beginning in
2020, under the legislation, the size of a premium tax credit would
vary with age, rather than with income (except for people with in-
come in the phase-out range) or the amount of the premium. The
enrollee would be responsible for any premium above the credit
amount. That structure would provide greater incentives for enroll-
ees to choose lower-priced insurance and would mean that people

5People would also be able to use the new tax credits toward unsubsidized of continuation
coverage under the Consolidated Omnibus Budget Reconciliation Act of 1985 (COBRA).

6The tax credits and the income thresholds would both be indexed each year by the consumer
price index for all urban consumers plus 1 percentage point.
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living in high-cost areas would be responsible for a larger share of
the premium.

Under the legislation, some people would be eligible for smaller
subsidies than those under current law, and others would be eligi-
ble for larger ones. As a result, by CBO and JCT’s estimates, the
composition of the population purchasing health insurance in the
nongroup market under the legislation would differ significantly
from that under current law, particularly by income and age.

For many lower-income people, the new tax credits under the leg-
islation would tend to be smaller than the premium tax credits
under current law.” In an illustrative example, CBO and JCT esti-
mate that a 21-year-old with income at 175 percent of the FPL in
2026 would be eligible for a premium tax credit of about $3,400
under current law; the tax credit would fall to about $2,450 under
the legislation (see Table 4). In addition, because cost-sharing sub-
sidies would be eliminated under the legislation, lower-income peo-
ple’s share of medical services paid in the form of deductibles and
other cost sharing would increase. As a result, CBO and JCT esti-
mate, fewer lower-income people would obtain coverage through
the nongroup market under the legislation than under current law.

Conversely, the tax credits under the legislation would tend to be
larger than current-law premium tax credits for many people with
higher income—particularly for those with income above 400 per-
cent of the FPL but below the income cap for a full credit, which
is set by the legislation at $75,000 for a single tax filer and
$150,000 for joint filers in 2020. For example, CBO and JCT esti-
mate that a 21-year-old with income at 450 percent of the FPL in
2026 would be ineligible for a credit under current law but newly
eligible for a tax credit of about $2,450 under the legislation. Lower
out-of-pocket payments toward premiums would tend to increase
enrollment in the nongroup market among higher-income people.

Enacting the legislation would also result in significant changes
in the size of subsidies in the nongroup market according to peo-
ple’s age. For example, CBO and JCT estimate that a 21-year-old,
40-year-old, and 64-year-old with income at 175 percent of the FPL
in 2026 would all pay roughly $1,700 toward their reference pre-
mium under current law, even though the reference premium for
a 64-year-old is three times larger than that for a 21-year-old in
most states. Under the legislation, premiums for older people could
be five times larger than those for younger people in many states,
but the size of the tax credits for older people would only be twice
the size of the credits for younger people. Because of that difference
in how much the tax credits would cover, CBO and JCT estimate
that, under the legislation, a larger share of enrollees in the
nongroup market would be younger people and a smaller share
would be older people.

According to CBO and JCT’s estimates, total federal subsidies
for nongroup health insurance would be significantly smaller under
the legislation than under current law for two reasons. First, by
the agencies’ projections, fewer people, on net, would obtain cov-
erage in the nongroup health insurance market under the legisla-

7People with income below 100 percent of the FPL who are ineligible for Medicaid and meet
other eligibility criteria would become newly eligible for a premium tax credit under the legisla-
tion.
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tion. Second, the average subsidy per subsidized enrollee under the
legislation would be significantly lower than the average subsidy
under current law. In 2020, CBO and JCT estimate, the average
subsidy under the legislation would be about 60 percent of the av-
erage subsidy under current law. In addition, the average subsidy
would grow more slowly under the legislation than under current
law. That difference results from the fact that subsidies under cur-
rent law tend to grow with insurance premiums, whereas subsidies
under the legislation would grow more slowly, with the consumer
price index for all urban consumers plus 1 percentage point. By
2026, CBO and JCT estimate that the average subsidy under the
legislation would be about 50 percent of the average subsidy under
current law.

Patient and State Stability Fund Grants. As a condition of the
grants, beginning in 2020, states would be required to provide
matching funds, which would generally increase from 7 percent of
the federal funds provided in 2020 to 50 percent of the federal
funds provided in 2026. The agencies expect that the grants’ effects
on premiums after 2020 would be limited by the share of states
that took action and decided to pay the required matching funds
in order to receive federal money and by the extent to which states
chose to use the money for purposes that did not directly help to
lower premiums in the nongroup market. Nevertheless, CBO and
JCT estimate that the grants would exert substantial downward
pressure on premiums in the nongroup market in 2020 and later
years and would help encourage participation in the market by in-
surers.

Effects of Changes in the Nongroup Market on Employers’ Deci-
sions to Offer Coverage. CBO and JCT estimate that, over time,
fewer employers would offer health insurance because the legisla-
tion would change their incentives to do so. First, the mandate pen-
alties would be eliminated. Second, the tax credits under the legis-
lation, for which people would be ineligible if they had any offer of
employment-based insurance, would be available to people with a
broader range of incomes than the current tax credits are. That
change could make nongroup coverage more attractive to a larger
share of employees. Consequently, in CBO and JCT’s estimation,
some employers would choose not to offer coverage and instead in-
crease other forms of compensation in the belief that nongroup in-
surance was a close substitute for employment-based coverage for
their employees.

However, two factors would partially offset employers’ incentives
not to offer insurance. First, the average subsidy for those who are
eligible would be smaller under the legislation than under current
law and would grow more slowly than health care costs over time.
Second, CBO and JCT anticipate, nongroup insurance under the
legislation would be less attractive to many people with employ-
ment-based coverage than under current law because nongroup in-
surance under the legislation would cover a smaller share of enroll-
ees’ expenses, on average, and because shopping for and comparing
plans would probably be more difficult. In general, CBO and JCT
expect that businesses that decided not to offer insurance coverage
under the legislation would have, on average, younger and higher-
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income workforces than businesses that choose not to offer insur-
ance under current law.

CBO and JCT expect that employers would adapt slowly to the
legislation. Some employers would probably delay making decisions
because of uncertainty about the viability of and regulations for the
nongroup market and about implementation of the new law.

Market Stability. CBO and JCT anticipate that, under the leg-
islation, the combination of subsidies to purchase nongroup insur-
ance and rules regulating the market would result in a relatively
stable nongroup market. That is, most areas of the country would
have insurers participating in the nongroup market, and the mar-
ket would not be subject to an unsustainable spiral of rising pre-
miums. First and most important, a substantial number of rel-
atively healthy (mostly young) people would continue to purchase
insurance in the nongroup market because of the availability of
government subsidies. Second, grants from the Patient and State
Stability Fund would help stabilize premiums and reduce potential
losses to insurers from enrollees with very large claims. Finally, in
CBO and JCT’s judgment, the risk adjustment program would help
protect insurers from losses arising from high-risk enrollees. The
agencies expect that all of those factors would encourage insurers
to continue to participate in the nongroup market.

However, significant changes in nongroup subsidies and market
rules would occur each year for the first three years following en-
actment, which might cause uncertainty for insurers in setting pre-
miums. As a result of the elimination of the individual mandate
penalties, CBO and JCT project that nongroup enrollment in 2018
would be smaller than that in 2017 and that the average health
status of enrollees would worsen. A small share of that decline in
enrollment would be offset by the onetime effect of the continuous
coverage provisions, which would somewhat increase enrollment in
the nongroup market in 2018 as people anticipated potential sur-
charges in 2019. Grants from the Patient and State Stability Fund
would begin to take effect in 2018 to help mitigate losses and en-
courage participation by insurers.

The mix of enrollees in 2019 would differ from that in 2018, be-
cause the change to age-rating rules would allow older adults to be
charged five times as much as younger adults in many states. In
addition, there would be a one-year change to the premium tax
credits, which CBO and JCT expect would somewhat increase en-
rollment among younger adults and decrease enrollment among
older adults. Although the combined effect of those two changes
would reduce the average age and improve the average health of
enrollees in the nongroup market, it might be difficult for insurers
to set premiums for 2019 using their prior experience in the mar-
ket.

In 2020, CBO estimates, grants to states from the Patient and
State Stability Fund, once fully implemented, would significantly
reduce premiums in the nongroup market and encourage participa-
tion by insurers. The grants would help to reduce the risk to insur-
ers of offering nongroup insurance. As a result, CBO expects that
those grants would contribute substantially to the stability of the
nongroup market.
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That effect would occur despite the fact that more major changes
taking effect in that year would make it difficult for insurers to
predict the mix of enrollees on the basis of their recent experience.
The new age-based tax credits would be introduced in 2020 and ac-
tuarial value requirements would be eliminated. In response, insur-
ers would have the flexibility to sell different types of plans than
they do under current law. The nongroup market is expected to be
smaller in 2020 than in 2019 but then is expected to grow some-
what over the 2020-2026 period.

Other Budgetary Effects of Health Insurance Coverage
Provisions. Because the insurance coverage provisions of the leg-
islation would increase the number of uninsured people and de-
crease the number of people with Medicaid coverage relative to the
numbers under current law, CBO estimates that Medicare spend-
ing would increase by $43 billion over the 2018-2026 period.

Medicare makes additional “disproportionate share hospital” pay-
ments to facilities that serve a higher percentage of uninsured pa-
tients. Those payments have two components: an increase to the
payment rate for each inpatient case and a lump-sum allocation of
a pool of funds based on each qualifying hospital’s share of the
days of care provided to beneficiaries of Supplemental Security In-
come and Medicaid.

Under the legislation, the decreased enrollment in Medicaid
would slightly reduce the amounts paid to hospitals, CBO esti-
mates. However, the increase in the number of uninsured people
would substantially boost the amounts distributed on a lump-sum
basis.

Net Effects on Health Insurance Coverage

CBO and JCT expect that under the legislation, the number of
people without health insurance coverage would increase but that
the increase would be limited initially, because insurers have al-
ready set their premiums for the current year and many people
have already made their enrollment decisions for the year. How-
ever, in 2017, the elimination of the individual mandate penalties
would result in about 4 million additional people becoming unin-
sured (see Table 5).

In 2018, by CBO and JCT’s estimates, about 14 million more
people would be uninsured, relative to the number under current
law. That increase would consist of about 6 million fewer people
with coverage obtained in the nongroup market, roughly 5 million
fewer people with coverage under Medicaid, and about 2 million
fewer people with employment-based coverage. In 2019, the num-
ber of uninsured would grow to 16 million people because of further
reductions in Medicaid and nongroup coverage. Most of the reduc-
tions in coverage in 2018 and 2019 would stem from repealing the
penalties associated with the individual mandate. Some of those
people would choose not to have insurance because they choose to
be covered by insurance under current law only to avoid paying the
penalties. And some people would forgo insurance in response to
higher premiums. CBO and JCT estimate that, in total, 41 million
people under age 65 would be uninsured in 2018 and 43 million
people under age 65 would be uninsured in 2019.
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In 2020, according to CBO and JCT’s estimates, as a result of
the insurance coverage provisions of the legislation, 21 million
more nonelderly people in the United States would be without
health insurance than under current law. By 2026, that number
would total 24 million, CBO and JCT estimate. Specifically:

¢ Roughly 9 million fewer people would enroll in Medicaid in
2020; that figure would rise to 14 million in 2026, as states
that expanded eligibility for Medicaid discontinued doing so, as
states projected to expand Medicaid in the future chose not to
do so, and as the cap on per-enrollee spending took effect.

¢ Roughly 9 million fewer people, on net, would obtain coverage
through the nongroup market in 2020; that number would fall
to 2 million in 2026. The reduction in enrollment in the
nongroup market would shrink over the 2020-2026 period be-
cause people would gain experience with the new structure of
the tax credits and some employers would respond to those tax
credits by declining to offer insurance to their employees.

¢ Roughly 2 million fewer people, on net, would enroll in employ-
ment-based coverage in 2020, and that number would grow to
roughly 7 million in 2026. Part of that net reduction in employ-
ment-based coverage would occur because fewer employees
would take up the offer of such coverage in the absence of the
individual mandate penalties. In addition, CBO and JCT ex-
pect that, over time, fewer employers would offer health insur-
ance to their workers.

CBO and JCT estimate that 48 million people under age 65, or
roughly 17 percent of the nonelderly population, would be unin-
sured in 2020 if the legislation was enacted. That figure would
grow to 52 million, or roughly 19 percent of the nonelderly popu-
lation, in 2026. (That figure is currently about 10 percent and is
projected to remain at that level in each year through 2026 under
current law.) Although the agencies expect that the legislation
would increase the number of uninsured broadly, the increase
would be disproportionately larger among older people with lower
income; in particular, people between 50 and 64 years old with in-
come of less than 200 percent of the FPL would make up a larger
share of the uninsured (see Figure 2).

Net Effects on Health Insurance Premiums

The legislation would tend to increase average premiums in the
nongroup market prior to 2020 and lower average premiums there-
after, relative to the outcomes under current law. (This discussion
is focused on premiums before any applicable tax credits and before
any surcharges for not maintaining continuous coverage.)

In 2018 and 2019, according to CBO and JCT’s estimates, aver-
age premiums for single policyholders in the nongroup market
would be 15 percent to 20 percent higher than under current law
mainly because of the elimination of the individual mandate pen-
alties. Eliminating those penalties would markedly reduce enroll-
ment in the nongroup market and increase the share of enrollees
who would be less healthy. CBO and JCT expect that grants from
the Patient and State Stability Fund would largely be used for re-
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insurance programs, particularly in 2018 and 2019, when many
states would rely on the federal default before establishing their
own programs and, as explained earlier, that those payments
would help lower premiums in the nongroup market. The agencies
estimate that program would have a relatively small effect on pre-
miums in 2018 because there would not be much time between en-
actment of the legislation and insurers’ deadlines for setting pre-
miums for 2018. By 2019, however, in CBO and JCT’s judgment,
the Patient and State Stability Fund would have the effect of some-
what moderating the increases in average premiums in the
nongroup market resulting from the legislation.

Starting in 2020, the increase in average premiums from repeal-
ing the individual mandate penalties would be more than offset by
the combination of three main factors. First, the mix of people en-
rolled in coverage obtained in the nongroup market is anticipated
to be younger, on average, than the mix under current law. Second,
premiums, on average, are estimated to fall because of the elimi-
nation of actuarial value requirements, which would result in plans
that cover a lower share of health care costs, on average. Third, re-
insurance programs supported by the Patient and State Stability
Fund are estimated to reduce premiums. If those funds were de-
voted to other purposes, then premium reductions would be small-
er. By 2026, average premiums for single policyholders in the
nongroup market under the legislation would be roughly 10 percent
lower than the estimates under current law.

The changes in premiums would vary for people of different ages.
The change in age-rating rules, effective in 2019, would directly
change the premiums faced by different age groups, substantially
reducing premiums for young adults and raising premiums for
older people. By 2026, CBO and JCT project, premiums in the
nongroup market would be 20 percent to 25 percent lower for a 21-
year-old and 8 percent to 10 percent lower for a 40-year-old—but
20 percent to 25 percent higher for a 64-year-old.

Revenue Effects of Other Provisions

JCT estimates that the legislation would reduce revenues by
$592 billion over the 2017-2026 period as a result of provisions
that would repeal many of the revenue-related provisions of the
ACA (apart from provisions related to health insurance coverage
discussed above). Those with the most significant budgetary effects
include an increase in the Hospital Insurance payroll tax rate for
high-income taxpayers, a surtax on those taxpayers’ net investment
income, and annual fees imposed on health insurers.8

Direct Spending Effects of Other Provisions

The legislation would also make changes to spending for other
federal health care programs. CBO and JCT estimate that those
provisions would increase direct spending by about $7 billion over
the 2017-2026 period.

8 JCT published 10 documents (JCX-7-17 through JCX-16-17) on March 7, 2017, relating to
the legislation. For more information, see www.jct.gov / publications.html.
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Prevention and Public Health Fund. The legislation would,
beginning in fiscal year 2019, repeal the provision that established
the Prevention and Public Health Fund and rescind all unobligated
balances. The Department of Health and Human Services awards
grants through the fund to public and private entities to carry out
prevention, wellness, and public health activities. Funding under
current law is projected to be $1 billion in 2017 and to rise to $2
billion in 2025 and each year thereafter. CBO estimates that elimi-
nating that funding would reduce direct spending by $9 billion over
the 2017-2026 period.

Community Health Center Program. The legislation would
increase the funds available to the Community Health Center Pro-
gram, which provides grant funds to health centers that offer pri-
mary and preventive care to patients regardless of their ability to
pay. Under current law, the program will receive about $4 billion
in fiscal year 2017. The legislation would increase funding for the
program by $422 million in fiscal year 2017. CBO estimates that
implementing the provision would increase direct spending by $422
million over the 2017-2026 period.

Provision Affecting Planned Parenthood. For a one-year pe-
riod following enactment, the legislation would prevent federal
funds from being made available to an entity (including its affili-
ates, subsidiaries, successors, and clinics) if it is:

e A nonprofit organization described in section 501(c)(3) of the
Internal Revenue Code and exempt from tax under section
501(a) of the code;

e An essential community provider that is primarily engaged in
providing family planning and reproductive health services and
related medical care;

e An entity that provides abortions—except in instances in
which the pregnancy is the result of an act of rape or incest
or the woman’s life is in danger; and

e An entity that had expenditures under the Medicaid program
that exceeded $350 million in fiscal year 2014.

CBO expects that, according to those criteria, only Planned Par-
enthood Federation of America and its affiliates and clinics would
be affected. Most federal funds received by such entities come from
payments for services provided to enrollees in states’ Medicaid pro-
grams. CBO estimates that the prohibition would reduce direct
spending by $178 million in 2017 and by $234 million over the
2017-2026 period. Those savings would be partially offset by in-
creased spending for other Medicaid services, as discussed below.

To the extent that there would be reductions in access to care
under the legislation, they would affect services that help women
avert pregnancies. The people most likely to experience reduced ac-
cess to care would probably reside in areas without other health
care clinics or medical practitioners who serve low-income popu-
lations. CBO projects that about 15 percent of those people would
lose access to care.

The government would incur some costs for Medicaid bene-
ficiaries currently served by affected entities because the costs of
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about 45 percent of all births are paid for by the Medicaid program.
CBO estimates that the additional births stemming from the re-
duced access under the legislation would add to federal spending
for Medicaid. In addition, some of those children would themselves
qualify for Medicaid and possibly for other federal programs. By
CBO’s estimates, in the one-year period in which federal funds for
Planned Parenthood would be prohibited under the legislation, the
number of births in the Medicaid program would increase by sev-
eral thousand, increasing direct spending for Medicaid by $21 mil-
lion in 2017 and by $77 million over the 2017-2026 period. Overall,
with those costs netted against the savings estimated above, imple-
menting the provision would reduce direct spending by $156 mil-
lion over the 2017-2026 period, CBO estimates.

Repeal of Medicaid Provisions. Under current law, states can
elect the Community First Choice option, allowing them to receive
a 6 percentage-point increase in their federal matching rate for
some services provided by home and community-based attendants
to certain Medicaid recipients. The legislation would terminate the
increase in the federal matching funds beginning in calendar year
2020, which would decrease direct spending by about $12 billion
over the next 10 years.

Repeal of Reductions to Allotments for Disproportionate
Share Hospitals. Under current law, Medicaid allotments to
states for payments to hospitals that treat a disproportionate share
of uninsured and Medicaid patients are to be cut significantly in
each year from 2018 to 2025. The cuts are currently scheduled to
be $2 billion in 2018 and to increase each year until they reach $8
billion in 2024 and 2025. The legislation would eliminate those cuts
for states that have not expanded Medicaid under the ACA starting
in 2018 and for the remaining states starting in 2020, boosting out-
lays by $31 billion over the next 10 years.

Safety Net Funding for States That Did Not Expand Med-
icaid. The legislation would provide $2 billion in funding in each
year from 2018 to 2021 to states that did not expand Medicaid eli-
gibility under the ACA. Those states could use the funding, within
limits, to supplement payments to providers that treat Medicaid
enrollees. Such payments to providers would not be subject to the
per capita caps also established by the proposed legislation. Any
states that chose to expand Medicaid coverage as of July 1 of each
year from 2017 through 2020 would lose access to the funding
available under this provision in the following year and thereafter.
CBO estimates that this provision would increase direct spending
by $8 billion over the 2017-2026 period.

Reductions to States’ Medicaid Costs. The legislation would
make a number of additional changes to the Medicaid program, in-
cluding these:

¢ Requiring states to treat lottery winnings and certain other in-
come as income for purposes of determining eligibility;

e Decreasing the period when Medicaid benefits may be covered
retroactively from up to three months before a recipient’s ap-
plication to the first of the month in which a recipient makes
an application;
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¢ Eliminating federal payments to states for Medicaid services
provided to applicants who did not provide satisfactory evi-
dence of citizenship or nationality during a reasonable oppor-
tunity period; and

¢ Eliminating states’ option to increase the amount of allowable
home equity from $500,000 to $750,000 for individuals apply-
ing for Medicaid coverage of long-term services and supports.

Together, CBO estimates, those changes would decrease direct
spending by about $7 billion over the 2017—2026 period.

Changes in Spending Subject to Appropriation

CBO has not completed an estimate of the potential impact of
the legislation on discretionary spending, which would be subject to
future appropriation action.

UNCERTAINTY SURROUNDING THE ESTIMATES

CBO and JCT considered the potential responses of many parties
that would be affected by the legislation, including these:

e Federal agencies—which would need to implement major
changes in the regulation of the health care system and admin-
istration of new subsidy structures and eligibility verification
systems in a short time frame;

o States—which would need to decide how to use Patient and
State Stability Fund grants, whether to pass new laws affect-
ing the nongroup market, how to respond to the reduction in
the federal matching rate for certain Medicaid enrollees, how
to respond to constraints from the cap on Medicaid payments,
and how to provide information to the federal government
about insurers and enrollees;

¢ Insurers—who would need to decide about the extent of their
participation in the insurance market and what types of plans
to sell in the face of different market rules and federal sub-
sidies;

e Employers—who would need to decide whether to offer insur-
ance given the different federal subsidies and insurance prod-
ucts available to their employees;

¢ Individuals—who would make decisions about health insur-
ance in the context of different premiums, subsidies, and pen-
alties than those under current law; and

e Doctors and hospitals—who would need to negotiate contracts
with insurers in a new regulatory environment.

Each of those responses is difficult to predict. Moreover, the re-
sponses would depend upon how the provisions in the legislation
were implemented, such as whether advance payments of the new
tax credits were made reliably. And flaws in the determination of
eligibility, for instance, could keep subsidies from people who were
eligible or provide them to people who were not.

In addition, CBO and JCT’s projections under current law itself
are inexact, which could also affect the estimated effects. For exam-
ple, enrollment in the marketplaces under current law could be
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lower than is projected, which would tend to decrease the budg-
etary savings of the legislation. Alternatively, the average subsidy
per enrollee under current law could be higher than is projected,
which would tend to increase the budgetary savings of the legisla-
tion.

CBO and JCT have endeavored to develop estimates that are in
the middle of the distribution of potential outcomes. One way to as-
sess the range of uncertainty around the estimated effects of the
legislation is to compare previous projections with actual results.
For example, some aspects of CBO and JCT’s projections of health
insurance coverage and related spending made in July 2012 (after
the Supreme Court issued a decision that essentially made the ex-
pansion of the Medicaid program under the ACA an option for
states) can be compared with actual results for 2016. Projected
spending on people made eligible for Medicaid because of the ACA
was about 60 percent of the actual amount. The number of people
predicted in 2012 to purchase insurance through the marketplaces
in 2016 was more than twice the actual number. The decline in the
number of insured people from 2012 to 2016 was projected to be
23 million, and the decline measured in the National Health Inter-
view Survey turned out to be 20 million. CBO and JCT have con-
tinued to learn from experience with the ACA and have endeavored
to use that experience to improve their modeling.

That comparison of projections with actual results and the great
uncertainties surrounding the actions of the many parties that
would be affected by the legislation suggest that outcomes of the
legislation could differ substantially from some of the estimates
provided here. Nevertheless, CBO and JCT are confident about the
direction of certain effects of the legislation. For example, spending
on Medicaid would almost surely be lower than under current law.
The cost of the new tax credit would probably be lower than the
cost of the subsidies for coverage through marketplaces under cur-
rent law. And the number of uninsured people under the legislation
would almost surely be greater than under current law.

INCREASE IN LONG-TERM DIRECT
SPENDING AND DEFICITS

CBO estimates that enacting the legislation would not increase
net direct spending or on-budget deficits by more than $5 billion
in any of the four consecutive 10-year periods beginning in 2027.

MANDATES ON STATE, LOCAL,
AND TRIBAL GOVERNMENTS

JCT and CBO reviewed the provisions of the legislation and de-
termined that they would impose no intergovernmental mandates
as defined in the Unfunded Mandates Reform Act. For large enti-
tlement programs like Medicaid, UMRA defines an increase in the
stringency of conditions or a cap on federal funding as an intergov-
ernmental mandate if the affected governments lack authority to
offset those costs while continuing to provide required services. As
discussed earlier in this estimate, the legislation would eliminate
the enhanced federal matching rate for some future enrollees, es-
tablish new per capita caps in the Medicaid program, and make
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other changes that would affect Medicaid spending—some of which
would provide additional assistance to states.

On net, CBO estimates that states would see an overall decrease
in federal assistance, as reflected in estimates of federal savings in
the Medicaid program. In response to the caps and other changes,
CBO anticipates that states could use existing flexibility allowed in
the Medicaid program and additional authorities provided by the
legislation to cut payments to health care providers and health
plans, eliminate optional services, restrict eligibility for enrollment,
or (to the extent feasible) change the way services are delivered to
save costs. Because flexibility in the program would allow states to
make such changes and still provide statutorily required services,
the per capita caps and other changes in Medicaid would not im-
pose intergovernmental mandates as defined in UMRA.

MANDATES ON THE PRIVATE SECTOR

JCT and CBO have determined that the legislation would impose
private-sector mandates as defined in UMRA. On the basis of infor-
mation from JCT, CBO estimates that the aggregate direct cost of
the mandates imposed by the legislation would exceed the annual
threshold established in UMRA for private-sector mandates ($156
million in 2017, adjusted annually for inflation).

The tax provisions of the legislation contain two mandates. Spe-
cifically, the legislation would recapture excess advance payments
of premium tax credits (so that the full amount of excess advance
payments is treated as an additional tax liability for the individual)
and repeal the small business (health insurance) tax credit.

The nontax provisions of the legislation would impose a private-
sector mandate as defined in UMRA on insurers that offer health
insurance coverage in the individual or small-group market. The
legislation would require those insurers to charge a penalty equal
to 30 percent of the monthly premium for a period of 12 months
to individuals who enroll in insurance in a given year after having
allowed their health insurance to lapse for more than 63 days dur-
ing the previous year. CBO estimates that the costs of complying
with the mandate would be largely offset by the penalties insurers
would collect.
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TABLE 4.—ILLUSTRATIVE EXAMPLE OF SUBSIDIES FOR NONGROUP HEALTH INSURANCE
UNDER CURRENT LAW AND THE AHCA, 2026

[Dollars]
Ac}ualrial vglue
i Premium tax Net premium of plan aiter
Premium wrdit paid oost sharing
(percent) ©
SINGLE INDIVIDUAL WITH ANNUAL INCOME OF $26,500 (175 PERCENT OF FPL)¢
Current Law:
21 years old 5,100 3,400 1,700
40 years old 6,500 4,800 1,700 87
64 years old 15,300 13,600 1,700
AHCA:
21 years old 3,900 2,450 1,450
40 years old 6,050 3,650 2,400 65
64 years old 19,500 4,900 14,600
SINGLE INDIVIDUAL WITH ANNUAL INCOME OF $68,200 (450 PERCENT OF FPL)¢
Current Law:
21 years old 5,100 0 5,100
40 years old 6,500 0 6,500 70
64 years old 15,300 0 15,300
AHCA:
21 years old 3,900 2,450 1,450
40 years old 6,050 3,650 2,400 65
64 years old 19,500 4,900 14,600

Sources: Congressional Budget Office; staff of the Joint Committee on Taxation.

All dollar figures have been rounded to the nearest $50; AHCA = American Health Care Act; FPL = federal poverty level.

aFor this illustration, CBO projected the average national premiums for a 21-year-old in the nongroup health insurance market in 2026
both under current law and under the AHCA. On the basis of those amounts, CBO calculated premiums for a 40-year-old and a 64-year-old,
assuming that the person lives in a state that uses the federal default age-rating methodology, which limits variation of premiums to a ratio
of 3 to I for adults under current law and 5 to 1 for adults under the AHCA. CBO projects that, under current law, most states will use the
default 3-to-1 age-rating curve; under the AHCA, CBO projects, most would use an age-rating curve with a maximum ratio of 5 to 1.

bUnder current law, premium tax credits are calculated as the difference between the reference premium and a specified percentage of in-
come for a person with income at a given percentage of the FPL. The reference premium is the premium for the second-lowest-cost silver
plan available in the marketplace in the area in which the person resides. A silver plan covers about 70 percent of the costs of covered ben-
efits. CBO's projection of the maximum percentage of income for calculating premium tax credits in 2026 for someone with income at 175
percent of the FPL takes into account the probability, estimated in CBO's March 2016 baseline, that additional indexing may apply. Under the
AHCA, the premium tax credits offered for nongroup coverage would be indexed to the consumer price index for all urban consumers plus 1
percentage point. In 2026, CBO projects, those tax credits would be about 22 percent higher than the amounts specified in 2020.

cThe actuarial value of a plan is the percentage of costs for covered services that the plan pays. Cost-sharing subsidies are payments
made by the federal government to insurers that reduce the cost-sharing amounts (out-of-pocket payments required under insurance policies)
for covered people whose income is generally between 100 percent and 250 percent of the FPL. The cost-sharing subsidy amounts in this ex-
ample would range from $1,100 for a 21-year-old with income at 175 percent of the FPL to $3,350 for a 64-year-old at the same income
level. Under current law, cost-sharing subsidies have the effect of increasing the actuarial value of the plan from 70 percent for a typical
silver plan to 94 percent for people whose income is between 100 percent and 149 percent of the FPL; 87 percent for people between 150
percent and 199 percent of the FPL; and 73 percent for people between 200 percent and 249 percent of the FPL. People whose income is
250 percent of the FPL or more would receive a standard 70 percent actuarial value when purchasing a silver plan. CBO projects that, under
the AHCA, the elimination of required actuarial values and the structure of new tax credits would, by 2026, result in a reduction to about 65
percent in the average actuarial value of plans purchased in the nongroup market.

dIncome levels reflect modified adjusted gross income, which equals adjusted gross income plus untaxed Social Security benefits, foreign
earned income that is excluded from adjusted gross income, tax-exempt interest, and income of dependent filers. CBO projects that in 2026,
a modified adjusted gross income of $26,500 would equal 175 percent of the FPL and an income of $68,200 would equal 450 percent of the
FPL.

TABLE 5.—EFFECTS OF THE AHCA ON HEALTH INSURANCE COVERAGE
FOR PEOPLE UNDER AGE 65

[Millions of people, by calendar year]

2017 2018 2019 2020 2021 2022 2023 2024 2025 2026

273 274 275 276 276 277 2718 279 279 280
26 260 27 27 21 27 21 28 28 28

Total Population Under Age 65 ...
Uninsured Under Current Law .....
Change in Coverage Under the AHCA:

Medicaid @ -1 -5 -6 -9 —-12 -13 —-13 —-14 —14 —14
Nongroup coverage, including marketplaces® .............. -2 -6 -7 -9 -8 -8 -6 -5 -4 =2
Employment-based COVErage .........oovmmrimmrrrmrinenes -1 -2 -2 -2 -2 -2 -3 =5 =5 -1
Other coverage ¢ *» *x * -1 -1 -1 -1 -1 -1 -1
Uninsured 4 14 16 21 23 23 23 24 24 24

Uninsured Under the AHCA 31 41 43 48 50 50 51 51 61 52
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TABLE 5.—EFFECTS OF THE AHCA ON HEALTH INSURANCE COVERAGE
FOR PEOPLE UNDER AGE 65—Continued

[Millions of people, by calendar year]

2017 2018 2019 2020 2021 2022 2023 2024 2025 2026

Percentage of the Population Under Age 65 With Insur-
ance Under the AHCA:
Including all U.S. residents
Excluding unauthorized immigrants .

84 83 8 8 82 8 8& 81
91 8 87 8 8 84 B84 84 84 B4

Sources: Congressional Budget Office; staff of the Joint Committee on Taxation.

Estimates are based on CBO’s March 2016 baseline, adjusted for subsequent legislation. They reflect average enroliment over the course of
a year among noninstitutionalized civilian residents of the 50 states and the District of Columbia who are under the age of 65, and they in-
clude spouses and dependents covered under family policies.

AHCA = American Health Care Act; * = a reduction that falls between zero and 500,000 people.

2|ncludes noninstitutionalized enrollees with full Medicaid benefits.

bUnder current law, many people can purchase subsidized health insurance coverage through the marketplaces (sometimes called ex-
changes) operated by the federal government, by state governments, or as partnerships between federal and state governments. People also
can purchase unsubsidized coverage in the nongroup market outside of those marketplaces. Under the AHCA, people could receive subsidies
for coverage purchased either inside or outside of the marketplaces.

¢Includes coverage under the Basic Health Program, which allows states to establish a coverage program primarily for people whose in-
come is between 138 percent and 200 percent of the federal poverty level. To subsidize that coverage, the federal government provides states
with funding that is equal to 95 percent of the subsidies for which those people would otherwise have been eligible by purchasing health in-
surance through a marketplace. Payments for that program would be rescinded by the AHCA in 2020.

Figure 1.

Changes in Medicaid Enroliment Under the AHCA, Selected Years
(Millions of people)

0 - 2018 2020 2022 2024 2026
3 |
All Other Effects
on Enrollment
-6 |
9 L

15 ,

Source: Congressional Budget Office.

Estimates are based on CBO’s March 2016 baseline, adjusted for subsequent legislation. They reflect average enrollment over the course
of a year. Under CBO’s current-law projections, additional states would expand Medicaid eligibility to people who are made newly eligible
under the Affordable Care Act (adults under the age of 65 whose income is below 138 percent of the federal poverty level). Enroliment
estimates associated with those future expansions are separated in the figure to highlight the change in Medicaid enrollment under the
AHCA because CBO anticipates that states that would expand coverage in the future under current law would not do so under the AHCA.

AHCA = American Health Care Act.
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Figure 2.

Share of Nonelderly Adults Without Health Insurance Coverage Under Current Law and
Under the AHCA, by Age and Income Level, 2026

(Percent)

40 r Income Below 200% FPL i Income Above 200% FPL

30

Current
Law

Age Age Age Age Age Age
19-29 30-49 50-64 19-29 30-49 50-64
Sources: Congressional Budget Office; staff of the Joint Committee on Taxation.

Estimates are based on CBO’s March 2016 baseline, adjusted for subsequent legislation. They reflect the average number of people
without insurance coverage over the course of the year in the noninstitutionalized civilian population of the 50 states and the District

of Columbia.

The width of each bar represents the relative share of the population in each age and income category. In CBO’s projections, 200 percent
of the FPL in 2026 would amount to $30,300 for a single person.

AHCA = American Health Care Act; FPL = federal poverty level.
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FEDERAL MANDATES STATEMENT

The Committee adopts as its own the estimate of Federal man-
dates prepared by the Director of the Congressional Budget Office
pursuant to section 423 of the Unfunded Mandates Reform Act.

STATEMENT OF GENERAL PERFORMANCE GOALS AND OBJECTIVES

Pursuant to clause 3(c)(4) of rule XIII, the general performance
goal or objective of this legislation is to advance the repeal and re-
placement of PPACA and begin the process of lowering health care
costs, increasing plan options for consumers, and helping to ensure
the Medicaid health care safety is put on sustainable footing.

DuPLICATION OF FEDERAL PROGRAMS

Pursuant to clause 3(c)(5) of rule XIII, no provision of the Com-
mittee Print is known to be duplicative of another Federal pro-
gram, including any program that was included in a report to Con-
gress pursuant to section 21 of Public Law 111-139 or the most re-
cent Catalog of Federal Domestic Assistance.

COMMITTEE COST ESTIMATE

Pursuant to clause 3(d)(1) of rule XIII, the Committee adopts as
its own the cost estimate prepared by the Director of the Congres-
sional Budget Office pursuant to section 402 of the Congressional
Budget Act of 1974.

EARMARK, LIMITED TAX BENEFITS, AND LIMITED TARIFF BENEFITS

Pursuant to clause 9(e), 9(f), and 9(g) of rule XXI, the Committee
finds that the Committee Print contains no earmarks, limited tax
benefits, or limited tariff benefits.

DISCLOSURE OF DIRECTED RULE MAKINGS

Pursuant to section 3(1) of H. Res. 5, the Committee finds that
the Committee Print contains no directed rule makings.

ADVISORY COMMITTEE STATEMENT

No advisory committees within the meaning of section 5(b) of the
Federal Advisory Committee Act were created by this legislation.

APPLICABILITY TO LEGISLATIVE BRANCH

The Committee finds that the legislation does not relate to the
terms and conditions of employment or access to public services or
accommodations within the meaning of section 102(b)(3) of the Con-
gressional Accountability Act.

SECTION-BY-SECTION ANALYSIS OF THE LEGISLATION

Subtitle A—Patient Access to Public Health Programs

Section 101. The Prevention and Public Health Fund: This
section repeals Section 4002 of the Patient Protection and Afford-
able Care Act. Section 4002 established the Prevention and Public
Health Fund (PPHF) as a permanent advanced appropriation for
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prevention, wellness, and public health initiatives to be adminis-
tered Department of Health and Human Services (HHS). This sec-
tion repeals PPHF appropriations for fiscal year (FY) 2019 onwards
and rescinds unobligated funds at the end of FY 2018.

Section 102. Community Health Center Program: This section
provides increased funding for the Community Health Center
Fund, which awards grants to Federally Qualified Health Centers
(FQHCs).

Section 103. Federal Payments to States: This section imposes
a one-year freeze on mandatory funding to a class of providers des-
ignated as prohibited entities. A prohibited entity is one that meets
the following criteria: it is designated as a non-profit by the Inter-
nal Revenue Service; it is an essential community provider pri-
marily engaged in family planning and reproductive health serv-
ices; it provides abortions in cases that do not meet the Hyde
amendment exception for federal payment; and it received over
$350 million in federal and state Medicaid dollars in fiscal year
2014.

Subtitle B—Medicaid Program Enhancement

Section 111. Repeal of Medicaid Provisions: This section re-
peals States’ expanded authority to make presumptive eligibility
determinations for certain populations and alter mandatory Med-
icaid income eligibility level for poverty-related children back to
100 percent of federal poverty level. In addition, this section re-
peals the 6-percentage point bonus in the federal match rate for
community-based attendant services.

Section 112. Repeal of Medicaid Expansion: This section codi-
fies NFIB v. Sebelius by making Medicaid expansion optional for
States. This section also repeals the State option to extend cov-
erage to adults above 133 percent of federal poverty by December
31, 2019, and ends the enhanced match rate for newly eligible
beneficiaries after December 31, 2019. States can keep the en-
hanced match for newly eligible expenditures that occur before Jan-
uary 1, 2020. However, for expenditures after January 1, 2020, the
newly eligible matching rate would only apply to expenditures for
newly eligible individuals who were enrolled in Medicaid (under
the State plan or a waiver) as of December 31, 2019 and do not
have a break in eligibility for more than one month after that date.
After January 1, 2020, the State could only enroll newly eligible in-
dividuals at the State’s traditional FMAP for that individual. This
section also amends the formula for the expansion State matching
rate so that the matching rate stops phasing up after calendar year
(CY) 2017 and the transition percentage would remain at the CY
2017 level for each subsequent year. In addition, for expenditures
after January 1, 2020, the expansion State matching rate would
only apply to expenditures for individuals who are eligible for the
expansion State matching rate and were enrolled in Medicaid
(under the State plan or a waiver) as of December 31, 2019, and
do not have a break in eligibility for more than one month after
that date. After January 1, 2020, the State would have the option
to enroll newly eligible individuals, but the State would receive the
State’s traditional federal medical assistance program (FMAP) for
that individual.
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The section also repeals the requirement that State Medicaid
plans must provide the same “essential health benefits” that are
required by plans on the exchanges, returning flexibility to the
States on December 31, 2019.

Section 113. Elimination of DSH Cuts: This section repeals the
Medicaid Disproportionate Share Hospital (DSH) cuts for non-ex-
pansion States in 2018. States that expanded Medicaid would have
their DSH cuts repealed in 2020.

Section 114. Reducing State Medicaid Costs: This section
would eliminate an unintended consequence in the current statute
and regulations by requiring States, for purposes of determining
modified adjusted gross income (MAGI) for Medicaid and CHIP eli-
gibility, to consider monetary winnings from lotteries (and other
lump sum payments) as if they were obtained over multiple
months, even if obtained in a single month.

This section would close the loophole by requiring individuals to
provide documentation of citizenship or lawful presence before ob-
taining coverage.

This section would repeal the authority for States to elect to sub-
stitute a higher home equity limit that is above the statutory min-
imum in law. It would apply to Medicaid eligibility determinations
that are made more than 180 days after enactment. In situations
where the Secretary of HHS determines that State legislation
would be required to amend the State plan, then States would have
additional time to comply with these requirements.

Section 115. Safety Net Funding for Non-Expansion States:
This section provides $10 billion over five years to non-expansion
States for safety net funding for CY 2018 through CY 2022.
Section 116. Providing Incentives for Increased Frequency
of Eligibility Redetermination: This section requires States
with Medicaid expansion populations to re-determine expansion en-
rollees’ eligibility every 6 months. This policy also provides a tem-
porary five percent FMAP increase to States for activities directly
related to complying with this section.

Subtitle C—Per Capita Allotment for Medical Assistance

Section 121. Per Capita Allotment for Medical Assistance:
Reforms federal Medicaid financing by creating a per capita cap
model (i.e., per enrollee limits on federal payments to States) start-
ing in FY 2020. Section 121 would use each State’s spending in FY
2016 as the base year to set targeted spending for each enrollee
category (elderly, blind and disabled, children, non-expansion
adults, and expansion adults) in FY 2019 and subsequent years for
that State. Each State’s targeted spending amount would increase
by the percentage increase in the medical care component of the
consumer price index for all urban consumers from September 2019
to September of the next fiscal year. Starting in FY 2020, any State
with spending higher than their specified targeted aggregate
amount would receive reductions to their Medicaid funding for the
following fiscal year.

Section 121 would also modernize Medicaid’s data and reporting
systems. The additional reporting requirements would include data
on medical assistance expenditures within categories of services
and categories of all enrollees on Medicaid.
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Certain payments are exempt from the caps. For example, DSH
payments operate outside of the caps since they are already a
capped allotment. Administrative payments are also exempt. In ad-
dition, certain populations would be exempt.

Finally, to ensure that gaming does not take place, the Secretary
of Health and Human Services (HHS) would conduct audits of each
State’s enrollment and expenditures reported on the Form CMS-
64 for FY 2016, FY 2019, and subsequent years.

Subtitle D—Patient Relief and Health Insurance Market Sta-
bility

Section 131. Repeal of Cost-Sharing Subsidy: This section re-
peals the Affordable Care Act (ACA) cost-sharing subsidy program
at the end of 2019. The Obama administration made payments
through this program without an appropriation, leading to a law-
suit from House Republicans arguing that Congress and in par-
ticular, the House of Representatives alone holds the constitutional
power of the purse. The lawsuit is being held in abeyance. The next
filing date in the case for both parties is May 22, 2017.

Section 132. Patient and State Stability Fund: This section es-
tablishes the Patient and State Stability Fund, which is designed
to lower patient costs and stabilize State markets.

If a State chooses not to use the funding for their own program,
the resources will be available to the Administrator of CMS to help
stabilize premiums for patients.

This section annually appropriates $15 billion for State use for
2018 and 2019. For years 2020 through 2026, $10 billion is appro-
priated annually. A State match is phased in beginning in 2020 at
a different schedule, depending if a State chooses to use the money
for their own program or utilizes the federal default program ad-
ministered through CMS.

Section 133. Continuous Health Insurance Coverage Incen-
tive: The continuous coverage incentive would limit adverse selec-
tion in health care markets. Beginning in open enrollment for ben-
efit year 2019, there will be a 12-month lookback period to deter-
mine if the applicant went longer than 63 days without continuous
health insurance coverage. If the applicant had a lapse in coverage
for greater than 63 days, issuers will assess a flat 30 percent late-
enrollment surcharge on top of their base premium based on their
decision to forgo coverage. This late-enrollment surcharge would be
the same for all market entrants, regardless of health status, and
discontinued after 12 months, incentivizing enrollees to remain cov-
ered. This process would begin for special enrollment period appli-
cants in benefit year 2018.

Section 134. Increasing Coverage Options: Under the ACA,
plan issuers are required to label their offerings by metal tier:
Bronze, Silver, Gold, and Platinum. These metal tiers are deter-
mined by a calculation known as actuarial value (AV). This section
repeals the AV standards.

Section 135. Change in Permissible Age Variation in Health
Insurance Premium Rate: Current law limits the cost of the
most generous plan for older Americans to three times the cost of
the least generous plan for younger Americans. The true cost of
care is 4.8-to-one, according to health economists. This provision
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loosens the ratio to five-to-one and gives States the flexibility to set
their own ratio.
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CHANGES IN EXISTING LAw MADE BY TITLE I oF FY2017 BUDGET
RECONCILIATION, AS RECOMMENDED BY THE COMMITTEE ON EN-
ERGY AND COMMERCE

In compliance with clause 3(e) of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italics,
and existing law in which no change is proposed is shown in
roman):

PATIENT PROTECTION AND AFFORDABLE CARE ACT

* * & & * * &

TITLE I—QUALITY, AFFORDABLE
HEALTH CARE FOR ALL AMERICANS

* * *k & * * *k

Subtitle D—Available Coverage Choices for

All Americans
PART 1—ESTABLISHMENT OF QUALIFIED
HEALTH PLANS

SEC. 1302. ESSENTIAL HEALTH BENEFITS REQUIREMENTS.

(a) ESSENTIAL HEALTH BENEFITS PACKAGE.—In this title, the
term “essential health benefits package” means, with respect to
any health plan, coverage that—

(1) provides for the essential health benefits defined by the
Secretary under subsection (b);

(2) limits cost-sharing for such coverage in accordance with
subsection (c¢); and

(3) subject to subsection (e) and with respect to a plan year
before plan year 2020, provides either the bronze, silver, gold,
or platinum level of coverage described in subsection (d).

(b) ESSENTIAL HEALTH BENEFITS.—

(1) IN GENERAL.—Subject to paragraph (2), the Secretary
shall define the essential health benefits, except that such ben-
efits shall include at least the following general categories and
the items and services covered within the categories:

(A) Ambulatory patient services.

(B) Emergency services.

(C) Hospitalization.

(D) Maternity and newborn care.

(E) Mental health and substance use disorder services,
including behavioral health treatment.

(F) Prescription drugs.

(G) Rehabilitative and habilitative services and devices.
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(H) Laboratory services.

(I) Preventive and wellness services and chronic disease
management.

(J) Pediatric services, including oral and vision care.

(2) LIMITATION.—

(A) IN GENERAL.—The Secretary shall ensure that the
scope of the essential health benefits under paragraph (1)
is equal to the scope of benefits provided under a typical
employer plan, as determined by the Secretary. To inform
this determination, the Secretary of Labor shall conduct a
survey of employer-sponsored coverage to determine the
benefits typically covered by employers, including multiem-
ployer plans, and provide a report on such survey to the
Secretary.

(B) CERTIFICATION.—In defining the essential health
benefits described in paragraph (1), and in revising the
benefits under paragraph (4)(H), the Secretary shall sub-
mit a report to the appropriate committees of Congress
containing a certification from the Chief Actuary of the
Centers for Medicare & Medicaid Services that such essen-
tial health benefits meet the limitation described in para-
graph (2).

(3) NOTICE AND HEARING.—In defining the essential health
benefits described in paragraph (1), and in revising the bene-
fits under paragraph (4)(H), the Secretary shall provide notice
and an opportunity for public comment.

(4) REQUIRED ELEMENTS FOR CONSIDERATION.—In defining
the essential health benefits under paragraph (1), the Sec-
retary shall—

(A) ensure that such essential health benefits reflect an
appropriate balance among the categories described in
such subsection, so that benefits are not unduly weighted
toward any category;

(B) not make coverage decisions, determine reimburse-
ment rates, establish incentive programs, or design bene-
fits in ways that discriminate against individuals because
of their age, disability, or expected length of life;

(C) take into account the health care needs of diverse
segments of the population, including women, children,
persons with disabilities, and other groups;

(D) ensure that health benefits established as essential
not be subject to denial to individuals against their wishes
on the basis of the individuals’ age or expected length of
life or of the individuals’ present or predicted disability,
degree of medical dependency, or quality of life;

(E) provide that a qualified health plan shall not be
treated as providing coverage for the essential health ben-
e}flits described in paragraph (1) unless the plan provides
that—

(i) coverage for emergency department services will
be provided without imposing any requirement under
the plan for prior authorization of services or any limi-
tation on coverage where the provider of services does
not have a contractual relationship with the plan for
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the providing of services that is more restrictive than
the requirements or limitations that apply to emer-
gency department services received from providers
who do have such a contractual relationship with the
plan; and

(i1) if such services are provided out-of-network, the
cost-sharing requirement (expressed as a copayment
amount or coinsurance rate) is the same requirement
that would apply if such services were provided in-net-
work;

(F) provide that if a plan described in section
1311(b)(2)(B)(ii) (relating to stand-alone dental benefits
plans) is offered through an Exchange, another health plan
offered through such Exchange shall not fail to be treated
as a qualified health plan solely because the plan does not
offer coverage of benefits offered through the stand-alone
plan that are otherwise required under paragraph (1)(J);
and

(G) periodically review the essential health benefits
under paragraph (1), and provide a report to Congress and
the public that contains—

(i) an assessment of whether enrollees are facing
any difficulty accessing needed services for reasons of
coverage or cost;

(i) an assessment of whether the essential health
benefits needs to be modified or updated to account for
changes in medical evidence or scientific advancement;

(111) information on how the essential health benefits
will be modified to address any such gaps in access or
changes in the evidence base;

(iv) an assessment of the potential of additional or
expanded benefits to increase costs and the inter-
actions between the addition or expansion of benefits
and reductions in existing benefits to meet actuarial
limitations described in paragraph (2); and

(H) periodically update the essential health benefits
under paragraph (1) to address any gaps in access to cov-
erage or changes in the evidence base the Secretary identi-
fies in the review conducted under subparagraph (G).

(5) RULE OF CONSTRUCTION.—Nothing in this title shall be
construed to prohibit a health plan from providing benefits in
excess of the essential health benefits described in this sub-
section.

(c) REQUIREMENTS RELATING TO COST-SHARING.—

(1) ANNUAL LIMITATION ON COST-SHARING.—

(A) 2014.—The cost-sharing incurred under a health
plan with respect to self-only coverage or coverage other
than self-only coverage for a plan year beginning in 2014
shall not exceed the dollar amounts in effect under section
223(c)(2)(A)ii) of the Internal Revenue Code of 1986 for
self-only and family coverage, respectively, for taxable
years beginning in 2014.
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(B) 2015 AND LATER.—In the case of any plan year be-
ginning in a calendar year after 2014, the limitation under
this paragraph shall—

(i) in the case of self-only coverage, be equal to the
dollar amount under subparagraph (A) for self-only
coverage for plan years beginning in 2014, increased
by an amount equal to the product of that amount and
the premium adjustment percentage under paragraph
(4) for the calendar year; and

(i1) in the case of other coverage, twice the amount
in effect under clause (i).

If the amount of any increase under clause (i) is not a mul-
tiple of $50, such increase shall be rounded to the next
lowest multiple of $50.

(2)

(3) COST-SHARING.—In this title—

(A) IN GENERAL.—The term “cost-sharing” includes—

(i) deductibles, coinsurance, copayments, or similar
charges; and

(i) any other expenditure required of an insured in-
dividual which is a qualified medical expense (within
the meaning of section 223(d)(2) of the Internal Rev-
enue Code of 1986) with respect to essential health
benefits covered under the plan.

(B) EXCEPTIONS.—Such term does not include premiums,
balance billing amounts for non-network providers, or
spending for non-covered services.

(4) PREMIUM ADJUSTMENT PERCENTAGE.—For purposes of
paragraph (1)(B)(i), the premium adjustment percentage for
any calendar year is the percentage (if any) by which the aver-
age per capita premium for health insurance coverage in the
United States for the preceding calendar year (as estimated by
the Secretary no later than October 1 of such preceding cal-
endar year) exceeds such average per capita premium for 2013
(as determined by the Secretary).

(d) LEVELS OF COVERAGE.—

(1) LEVELS OF COVERAGE DEFINED.—The levels of coverage
described in this subsection are as follows:

(A) BRONZE LEVEL.—A plan in the bronze level shall pro-
vide a level of coverage that is designed to provide benefits
that are actuarially equivalent to 60 percent of the full ac-
tuarial value of the benefits provided under the plan.

(B) SILVER LEVEL.—A plan in the silver level shall pro-
vide a level of coverage that is designed to provide benefits
that are actuarially equivalent to 70 percent of the full ac-
tuarial value of the benefits provided under the plan.

(C) GoLD LEVEL.—A plan in the gold level shall provide
a level of coverage that is designed to provide benefits that
are actuarially equivalent to 80 percent of the full actu-
arial value of the benefits provided under the plan.

(D) PLATINUM LEVEL.—A plan in the platinum level shall
provide a level of coverage that is designed to provide ben-
efits that are actuarially equivalent to 90 percent of the
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full actuarial value of the benefits provided under the
plan.

(2) ACTUARIAL VALUE.—

(A) IN GENERAL.—Under regulations issued by the Sec-
retary, the level of coverage of a plan shall be determined
on the basis that the essential health benefits described in
subsection (b) shall be provided to a standard population
(and without regard to the population the plan may actu-
ally provide benefits to).

(B) EMPLOYER CONTRIBUTIONS.—The Secretary shall
issue regulations under which employer contributions to a
health savings account (within the meaning of section 223
of the Internal Revenue Code of 1986) may be taken into
account in determining the level of coverage for a plan of
the employer.

(C) APPLICATION.—In determining under this title, the
Public Health Service Act, or the Internal Revenue Code
of 1986 the percentage of the total allowed costs of benefits
provided under a group health plan or health insurance
coverage that are provided by such plan or coverage, the
rules contained in the regulations under this paragraph
shall apply.

(3) ALLOWABLE VARIANCE.—The Secretary shall develop
guidelines to provide for a de minimis variation in the actu-
arial valuations used in determining the level of coverage of a
plan to account for differences in actuarial estimates.

(4) PLAN REFERENCE.—In this title, any reference to a
bronze, silver, gold, or platinum plan shall be treated as a ref-
erence to a qualified health plan providing a bronze, silver,
gold, or platinum level of coverage, as the case may be.

(5) SUNSET.—The provisions of this subsection shall not
apply after December 31, 2019, and after such date any ref-
erence to this subsection or level of coverage or plan described
in this subsection and any requirement under law applying
such a level of coverage or plan shall have no force or effect
(and such a requirement shall be applied as if this section had
been repealed).

(e) CATASTROPHIC PLAN.—

(1) IN GENERAL.—A health plan not providing a bronze, sil-
ver, gold, or platinum level of coverage shall be treated as
meeting the requirements of subsection (d) with respect to any
plan year if—

(A) the only individuals who are eligible to enroll in the
plan are individuals described in paragraph (2); and

(B) the plan provides—

(i) except as provided in clause (ii), the essential
health benefits determined under subsection (b), ex-
cept that the plan provides no benefits for any plan
year until the individual has incurred cost-sharing ex-
penses in an amount equal to the annual limitation in
effect under subsection (c)(1) for the plan year (except
as provided for in section 2713); and

(i1) coverage for at least three primary care visits.
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(2) INDIVIDUALS ELIGIBLE FOR ENROLLMENT.—An individual
isddeslcribed in this paragraph for any plan year if the indi-
vidual—

(A) has not attained the age of 30 before the beginning
of the plan year; or
(B) has a certification in effect for any plan year under
this title that the individual is exempt from the require-
ment under section 5000A of the Internal Revenue Code of
1986 by reason of—
(i) section 5000A(e)(1) of such Code (relating to indi-
viduals without affordable coverage); or
(ii) section 5000A(e)(5) of such Code (relating to indi-
viduals with hardships).

(3) RESTRICTION TO INDIVIDUAL MARKET.—If a health insur-
ance issuer offers a health plan described in this subsection,
the issuer may only offer the plan in the individual market.

(f) CHILD-ONLY PLANS.—If a qualified health plan is offered
through the Exchange in any level of coverage specified under sub-
section (d), the issuer shall also offer that plan through the Ex-
change in that level as a plan in which the only enrollees are indi-
viduals who, as of the beginning of a plan year, have not attained
tllle age of 21, and such plan shall be treated as a qualified health
plan.

(g) PAYMENTS TO FEDERALLY-QUALIFIED HEALTH CENTERS.—If
any item or service covered by a qualified health plan is provided
by a Federally-qualified health center (as defined in section
1905(1)(2)(B) of the Social Security Act (42 U.S.C. 1396d(1)(2)(B)) to
an enrollee of the plan, the offeror of the plan shall pay to the cen-
ter for the item or service an amount that is not less than the
amount of payment that would have been paid to the center under
section 1902(bb) of such Act (42 U.S.C. 1396a(bb)) for such item or
service.

Subtitle E—Affordable Coverage Choices
for All Americans
PART I—PREMIUM TAX CREDITS AND COST-
SHARING REDUCTIONS

Subpart A—Premium Tax Credits and Cost-
Sharing Reductions

* * *k & * * *k

[SEC. 1402. REDUCED COST-SHARING FOR INDIVIDUALS ENROLLING
IN QUALIFIED HEALTH PLANS.

[(a) IN GENERAL.—In the case of an eligible insured enrolled in
a qualified health plan—
[(1) the Secretary shall notify the issuer of the plan of such
eligibility; and
[(2) the issuer shall reduce the cost-sharing under the plan
at the level and in the manner specified in subsection (c).
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[(b) ELIGIBLE INSURED.—In this section, the term “eligible in-
sured” means an individual—

[(1) who enrolls in a qualified health plan in the silver level
of coverage in the individual market offered through an Ex-
change; and

[(2) whose household income exceeds 100 percent but does
not exceed 400 percent of the poverty line for a family of the
size involved.

In the case of an individual described in section 36B(c)(1)(B) of the
Internal Revenue Code of 1986, the individual shall be treated as
having household income equal to 100 percent for purposes of ap-
plying this section.

[(c) DETERMINATION OF REDUCTION IN COST-SHARING.—

[(1) REDUCTION IN OUT-OF-POCKET LIMIT.—

[(A) IN GENERAL.—The reduction in cost-sharing under
this subsection shall first be achieved by reducing the ap-
plicable out-of pocket limit under section 1302(c)(1) in the
case of—

[(i) an eligible insured whose household income is
more than 100 percent but not more than 200 percent
of the poverty line for a family of the size involved, by
two-thirds;

[({ii) an eligible insured whose household income is
more than 200 percent but not more than 300 percent
of the poverty line for a family of the size involved, by
one-half; and

[(iii) an eligible insured whose household income is
more than 300 percent but not more than 400 percent
of the poverty line for a family of the size involved, by
one-third.

[(B) COORDINATION WITH ACTUARIAL VALUE LIMITS.—

[(i) IN GENERAL.—The Secretary shall ensure the re-
duction under this paragraph shall not result in an in-
crease in the plan’s share of the total allowed costs of
benefits provided under the plan above—

[(I) 94 percent in the case of an eligible insured
described in paragraph (2)(A);

[(IT) 87 percent in the case of an eligible in-
sured described in paragraph (2)(B);

[(IIT) 73 percent in the case of an eligible in-
sured whose household income is more than 200
percent but not more than 250 percent of the pov-
erty line for a family of the size involved; and

[(IV) 70 percent in the case of an eligible in-
sured whose household income is more than 250
percent but not more than 400 percent of the pov-
erty line for a family of the size involved.

[(ii)) ADJUSTMENT.—The Secretary shall adjust the
out-of pocket limits under paragraph (1) if necessary
to ensure that such limits do not cause the respective
actuarial values to exceed the levels specified in clause
@).

[(2) ADDITIONAL REDUCTION FOR LOWER INCOME INSUREDS.—
The Secretary shall establish procedures under which the
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issuer of a qualified health plan to which this section applies
shall further reduce cost-sharing under the plan in a manner
sufficient to—

[(A) in the case of an eligible insured whose household
income is not less than 100 percent but not more than 150
percent of the poverty line for a family of the size involved,
increase the plan’s share of the total allowed costs of bene-
fits provided under the plan to 94 percent of such costs;

[(B) in the case of an eligible insured whose household
income is more than 150 percent but not more than 200
percent of the poverty line for a family of the size involved,
increase the plan’s share of the total allowed costs of bene-
fits provided under the plan to 87 percent of such costs;
and

[(C) in the case of an eligible insured whose household
income is more than 200 percent but not more than 250
percent of the poverty line for a family of the size involved,
increase the plan’s share of the total allowed costs of bene-
fits provided under the plan to 73 percent of such costs.

[(3) METHODS FOR REDUCING COST-SHARING.—

[(A) IN GENERAL.—An issuer of a qualified health plan
making reductions under this subsection shall notify the
Secretary of such reductions and the Secretary shall make
periodic and timely payments to the issuer equal to the
value of the reductions.

[(B) CAPITATED PAYMENTS.—The Secretary may estab-
lish a capitated payment system to carry out the payment
of cost-sharing reductions under this section. Any such sys-
tem shall take into account the value of the reductions and
make appropriate risk adjustments to such payments.

[(4) ADDITIONAL BENEFITS.—If a qualified health plan under
section 1302(b)(5) offers benefits in addition to the essential
health benefits required to be provided by the plan, or a State
requires a qualified health plan under section 1311(d)(3)(B) to
cover benefits in addition to the essential health benefits re-
quired to be provided by the plan, the reductions in cost-shar-
ing under this section shall not apply to such additional bene-
fits.

[(5) SPECIAL RULE FOR PEDIATRIC DENTAL PLANS.—If an indi-
vidual enrolls in both a qualified health plan and a plan de-
scribed in section 1311(d)(2)(B)Gi)(I) for any plan year, sub-
section (a) shall not apply to that portion of any reduction in
cost-sharing under subsection (¢) that (under regulations pre-
scribed by the Secretary) is properly allocable to pediatric den-
tal benefits which are included in the essential health benefits
required to be provided by a qualified health plan under sec-
tion 1302(b)(1)(J).

[(d) SPECIAL RULES FOR INDIANS.—

[(1) INDIANS UNDER 300 PERCENT OF POVERTY.—If an indi-
vidual enrolled in any qualified health plan in the individual
market through an Exchange is an Indian (as defined in sec-
tion 4(d) of the Indian Self-Determination and Education As-
sistance Act (25 U.S.C. 450b(d))) whose household income is
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not more than 300 percent of the poverty line for a family of
the size involved, then, for purposes of this section—
[(A) such individual shall be treated as an eligible in-
sured; and
[(B) the issuer of the plan shall eliminate any cost-shar-
ing under the plan.

[(2) ITEMS OR SERVICES FURNISHED THROUGH INDIAN HEALTH
PROVIDERS.—If an Indian (as so defined) enrolled in a qualified
health plan is furnished an item or service directly by the In-
dian Health Service, an Indian Tribe, Tribal Organization, or
Urban Indian Organization or through referral under contract
health services—

[(A) no cost-sharing under the plan shall be imposed
under the plan for such item or service; and

[(B) the issuer of the plan shall not reduce the payment
to any such entity for such item or service by the amount
of any cost-sharing that would be due from the Indian but
for subparagraph (A).

[(3) PAYMENT.—The Secretary shall pay to the issuer of a
qualified health plan the amount necessary to reflect the in-
crease in actuarial value of the plan required by reason of this
subsection.

[(e) RULES FOR INDIVIDUALS NOT LAWFULLY PRESENT.—

[(1) IN GENERAL.—If an individual who is an eligible insured

is not lawfully present—
[(A) no cost-sharing reduction under this section shall
apply with respect to the individual; and
[(B) for purposes of applying this section, the determina-
tion as to what percentage a taxpayer’s household income
bears to the poverty level for a family of the size involved
shall be made under one of the following methods:
[(i1) A method under which—
[(I) the taxpayer’s family size is determined by
not taking such individuals into account, and
[(II) the taxpayer’s household income is equal to
the product of the taxpayer’s household income
(determined without regard to this subsection)
and a fraction—

[(aa) the numerator of which is the poverty
line for the taxpayer’s family size determined
after application of subclause (I), and

[(bb) the denominator of which is the pov-
erty line for the taxpayer’s family size deter-
mined without regard to subclause (I).

[(i1) A comparable method reaching the same result
as the method under clause (i).

[(2) LAWFULLY PRESENT.—For purposes of this section, an in-
dividual shall be treated as lawfully present only if the indi-
vidual is, and is reasonably expected to be for the entire period
of enrollment for which the cost-sharing reduction under this
section is being claimed, a citizen or national of the United
States or an alien lawfully present in the United States.

[(3) SECRETARIAL AUTHORITY.—The Secretary, in consulta-
tion with the Secretary of the Treasury, shall prescribe rules
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setting forth the methods by which calculations of family size
and household income are made for purposes of this sub-
section. Such rules shall be designed to ensure that the least
burden is placed on individuals enrolling in qualified health
plans through an Exchange and taxpayers eligible for the cred-
it allowable under this section.

[(f) DEFINITIONS AND SPECIAL RULES.—In this section:

[(1) IN GENERAL.—Any term used in this section which is
also used in section 36B of the Internal Revenue Code of 1986
shall have the meaning given such term by such section.

[(2) LIMITATIONS ON REDUCTION.—No cost-sharing reduction
shall be allowed under this section with respect to coverage for
any month unless the month is a coverage month with respect
to which a credit is allowed to the insured (or an applicable
taxpayer on behalf of the insured) under section 36B of such
Code.

[(3) DATA USED FOR ELIGIBILITY.—Any determination under
this section shall be made on the basis of the taxable year for
which the advance determination is made under section 1412
and not the taxable year for which the credit under section
36B of such Code is allowed.]

* * *k & * * *k

TITLE IV—PREVENTION OF CHRONIC
DISEASE AND IMPROVING PUBLIC
HEALTH

Subtitle A—Modernizing Disease
Prevention and Public Health Systems

* * * * * * *

SEC. 4002. PREVENTION AND PUBLIC HEALTH FUND.

(a) PURPOSE.—It is the purpose of this section to establish a Pre-
vention and Public Health Fund (referred to in this section as the
“Fund”), to be administered through the Department of Health and
Human Services, Office of the Secretary, to provide for expanded
and sustained national investment in prevention and public health
programs to improve health and help restrain the rate of growth
in private and public sector health care costs.

(b) FUNDING.—There are hereby authorized to be appropriated,
and appropriated, to the Fund, out of any monies in the Treasury
not otherwise appropriated—

(1) for fiscal year 2010, $500,000,000;

(2) for each of fiscal years 2012 through 2017,
$1,000,000,000; and

(3) for [each of fiscal years 2018 and 20191 fiscal year 2018,
$900,000,000[;].

5(4) for each of fiscal years 2020 and 2021, $1,000,000,000;
an

[(5) for fiscal year 2022, $1,500,000,000;

[(6) for fiscal year 2023, $1,000,000,000;
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[(7) for fiscal year 2024, $1,700,000,000; and
[(8) for fiscal year 2025 and each fiscal year thereafter,
$2,000,000,000.1
(¢) USE oF FUND.—The Secretary shall transfer amounts in the
Fund to accounts within the Department of Health and Human
Services to increase funding, over the fiscal year 2008 level, for pro-
grams authorized by the Public Health Service Act, for prevention,
wellness, and public health activities including prevention re-
search, health screenings, and initiatives, such as the Community
Transformation grant program, the Education and Outreach Cam-
paign Regarding Preventive Benefits, and immunization programs.
(d) TRANSFER AUTHORITY.—The Committee on Appropriations of
the Senate and the Committee on Appropriations of the House of
Representatives may provide for the transfer of funds in the Fund
to eligible activities under this section, subject to subsection (c).

* * *k & * * *k

MEDICARE ACCESS AND CHIP REAUTHORIZATION ACT

OF 2015
TITLE II—-MEDICARE AND OTHER
HEALTH EXTENDERS
Subtitle B—Other Health Extenders

SEC. 221. EXTENSION OF FUNDING FOR COMMUNITY HEALTH CEN-
TERS, THE NATIONAL HEALTH SERVICE CORPS, AND
TEACHING HEALTH CENTERS.

(a) FUNDING FOR COMMUNITY HEALTH CENTERS AND THE NA-
TIONAL HEALTH SERVICE CORPS.—

(1) COMMUNITY HEALTH CENTERS.—Section 10503(b)(1)(E) of
the Patient Protection and Affordable Care Act (42 U.S.C.
254b-2(b)(1)(E)) is amended by striking “for fiscal year 2015”
and inserting “for each of fiscal years 2015 through 2017, and
an additional $422,000,000 for fiscal year 2017”.

(2) NATIONAL HEALTH SERVICE CORPS.—Section
10503(b)(2)(E) of the Patient Protection and Affordable Care
Act (42 U.S.C. 254b-2(b)(2)(E)) is amended by striking “for fis-
cal year 2015” and inserting “for each of fiscal years 2015
through 2017”.

(b) EXTENSION OF TEACHING HEALTH CENTERS PROGRAM.—Sec-
tion 340H(g) of the Public Health Service Act (42 U.S.C. 256h(g))
is amended by inserting “and $60,000,000 for each of fiscal years
2016 and 2017” before the period at the end.

(c) APPLICATION.—Amounts appropriated pursuant to this section
for fiscal year 2016 and fiscal year 2017 are subject to the require-
ments contained in Public Law 113-235 for funds for programs au-
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under sections 330 through 340 of the Public Health Serv-

ice Act (42 U.S.C. 254b-256).

*

*

* & * * * &

SOCIAL SECURITY ACT

* & * * * &

TITLE XI—GENERAL PROVISIONS, PEER REVIEW, AND

ADMINISTRATIVE SIMPLIFICATION

PART A—GENERAL PROVISIONS
* * * * * *

CIVIL MONETARY PENALTIES

SEC. 1128A. (a) Any person (including an organization, agency,
or other entity, but excluding a beneficiary, as defined in sub-
section (1)(5)) that—

(1) knowingly presents or causes to be presented to an offi-

cer,
men

employee, or agent of the United States, or of any depart-
t or agency thereof, or of any State agency (as defined in

subsection (i)(1)), a claim (as defined in subsection (1)(2)) that
the Secretary determines—

(A) is for a medical or other item or service that the per-
son knows or should know was not provided as claimed, in-
cluding any person who engages in a pattern or practice of
presenting or causing to be presented a claim for an item
or service that is based on a code that the person knows
or should know will result in a greater payment to the per-
son than the code the person knows or should know is ap-
plicable to the item or service actually provided,

(B) is for a medical or other item or service and the per-
son knows or should know the claim is false or fraudulent,

(C) is presented for a physician’s service (or an item or
service incident to a physician’s service) by a person who
knows or should know that the individual who furnished
(or supervised the furnishing of) the service—

(i) was not licensed as a physician,

(ii) was licensed as a physician, but such license had
been obtained through a misrepresentation of material
fact (including cheating on an examination required
for licensing), or

(iii) represented to the patient at the time the serv-
ice was furnished that the physician was certified in
a medical specialty by a medical specialty board when
the individual was not so certified,

(D) is for a medical or other item or service furnished
during a period in which the person was excluded from the
program under which the claim was made pursuant to a
determination by the Secretary under this section or under
section 1128, 1156, 1160(b) (as in effect on September 2,
1982), 1862(d) (as in effect on the date of the enactment
of the Medicare and Medicaid Patient and Program Protec-
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tion Act of 1987), or 1866(b) or as a result of the applica-
tion of the provisions of section 1842(j)(2), or

(E) is for a pattern of medical or other items or services
that a person knows or should know are not medically nec-
essary;

(2) knowingly presents or causes to be presented to any per-
son a request for payment which is in violation of the terms
of (A) an assignment under section 1842(b)(3)(B)(ii), or (B) an
agreement with a State agency (or other requirement of a
State plan under title XIX) not to charge a person for an item
or service in excess of the amount permitted to be charged, or
(C) an agreement to be a participating physician or supplier
under section 1842(h)(1), or (D) an agreement pursuant to sec-
tion 1866(a)(1)(G);

(3) knowingly gives or causes to be given to any person, with
respect to coverage under title XVIII of inpatient hospital serv-
ices subject to the provisions of section 1886, information that
he knows or should know is false or misleading, and that could
reasonably be expected to influence the decision when to dis-
charge such person or another individual from the hospital,

(4) in the case of a person who is not an organization, agen-
cy, or other entity, is excluded from participating in a program
under title XVIII or a State health care program in accordance
with this subsection or under section 1128 and who, at the
time of a violation of this subsection—

(A) retains a direct or indirect ownership or control in-
terest in an entity that is participating in a program under
title XVIII or a State health care program, and who knows
or should know of the action constituting the basis for the
exclusion; or

(B) is an officer or managing employee (as defined in sec-
tion 1126(b)) of such an entity;

(5) offers to or transfers remuneration to any individual eligi-
ble for benefits under title XVIII of this Act, or under a State
health care program (as defined in section 1128(h)) that such
person knows or should know is likely to influence such indi-
vidual to order or receive from a particular provider, practi-
tioner, or supplier any item or service for which payment may
be made, in whole or in part, under title XVIII, or a State
health care program (as so defined);

(6) arranges or contracts (by employment or otherwise) with
an individual or entity that the person knows or should know
is excluded from participation in a Federal health care pro-
gram (as defined in section 1128B(f)), for the provision of items
or services for which payment may be made under such a pro-
gram,;

(7) commits an act described in paragraph (1) or (2) of sec-
tion 1128B(b);

(8) knowingly makes, uses, or causes to be made or used, a
false record or statement material to a false or fraudulent
claim for payment for items and services furnished under a
Federal health care program; or

(9) fails to grant timely access, upon reasonable request (as
defined by the Secretary in regulations), to the Inspector Gen-
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eral of the Department of Health and Human Services, for the
purpose of audits, investigations, evaluations, or other statu-
tory functions of the Inspector General of the Department of
Health and Human Services;

(8) orders or prescribes a medical or other item or service
during a period in which the person was excluded from a Fed-
eral health care program (as so defined), in the case where the
person knows or should know that a claim for such medical or
other item or service will be made under such a program,;

(9) knowingly makes or causes to be made any false state-
ment, omission, or misrepresentation of a material fact in any
apphcatlon bld or contract to participate or enroll as a pro-
vider of services or a supplier under a Federal health care pro-
gram (as so defined), including Medicare Advantage organiza-
tions under part C of title XVIII, prescription drug plan spon-
sors under part D of title XVIII, medicaid managed care orga-
nizations under title XIX, and entities that apply to participate
as providers of services or suppliers in such managed care or-
ganizations and such plans;

(10) knows of an overpayment (as defined in paragraph (4)
of section 1128J(d)) and does not report and return the over-
payment in accordance with such section;

shall be subject, in addition to any other penalties that may be pre-
scribed by law, to a civil money penalty of not more than $10,000
for each item or service [(or, in cases under paragraph (3)1 (or, in
cases under paragraph (1) in which an individual was knowingly
enrolled on or after October 1, 2017, pursuant to section
1902(a)(10)(A))(VIID) for medical assistance under the State plan
under title XIX whose income does not meet the income threshold
specified in such section or in which a claim was presented on or
after October 1, 2017, as a claim for an item or service furnished
to an individual described in such section but whose enrollment
under such State plan is not made on the basis of such individual’s
meeting the income threshold specified in such section, $20,000 for
each such individual or claim; in cases under paragraph (3),
$15,000 for each individual with respect to whom false or mis-
leadlng information was given; in cases under paragraph (4),
$10,000 for each day the prohibited relationship occurs; in cases
under paragraph (7), $50,000 for each such act; or in cases under
paragraph (9), $50,000 for each false statement or misrepresenta-
tion of a material fact). In addition, such a person shall be subject
to an assessment of not more than 3 times the amount claimed for
each such item or service in lieu of damages sustained by the
United States or a State agency because of such claim (or, in cases
under paragraph (7), damages of not more than 3 times the total
amount of remuneration offered, paid, solicited, or received, with-
out regard to whether a portion of such remuneration was offered,
paid, solicited, or received for a lawful purpose; or in cases under
paragraph (9), an assessment of not more than 3 times the total
amount claimed for each item or service for which payment was
made based upon the application containing the false statement or
misrepresentation of a material fact). In addition the Secretary
may make a determination in the same proceeding to exclude the
person from participation in the Federal health care programs (as
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defined in section 1128B(f)(1)) and to direct the appropriate State
agency to exclude the person from participation in any State health
care program.

(b)(1) If a hospital or a critical access hospital knowingly makes
a payment, directly or indirectly, to a physician as an inducement
to reduce or limit medically necessary services provided with re-
spect to individuals who—

(A) are entitled to benefits under part A or part B of title
XVIII or to medical assistance under a State plan approved
under title XIX, and

(B) are under the direct care of the physician,

the hospital or a critical access hospital shall be subject, in addition
to any other penalties that may be prescribed by law, to a civil
money penalty of not more than $2,000 for each such individual
with respect to whom the payment is made.

(2) Any physician who knowingly accepts receipt of a payment
described in paragraph (1) shall be subject, in addition to any other
penalties that may be prescribed by law, to a civil money penalty
of not more than $2,000 for each individual described in such para-
graph with respect to whom the payment is made.

(3)(A) Any physician who executes a document described in sub-
paragraph (B) with respect to an individual knowing that all of the
requirements referred to in such subparagraph are not met with
respect to the individual shall be subject to a civil monetary pen-
alty of not more than the greater of—

(i) $5,000, or

(i1) three times the amount of the payments under title XVIII
for home health services which are made pursuant to such cer-
tification.

(B) A document described in this subparagraph is any document
that certifies, for purposes of title XVIII, that an individual meets
the requirements of section 1814(a)(2)(C) or 1835(a)(2)(A) in the
case of home health services furnished to the individual.

(c)(1) The Secretary may initiate a proceeding to determine
whether to impose a civil money penalty, assessment, or exclusion
under subsection (a) or (b) only as authorized by the Attorney Gen-
eral pursuant to procedures agreed upon by them. The Secretary
may not initiate an action under this section with respect to any
claim, request for payment, or other occurrence described in this
section later than six years after the date the claim was presented,
the request for payment was made, or the occurrence took place.
The Secretary may initiate an action under this section by serving
notice of the action in any manner authorized by Rule 4 of the Fed-
eral Rules of Civil Procedure.

(2) The Secretary shall not make a determination adverse to any
person under subsection (a) or (b) until the person has been given
written notice and an opportunity for the determination to be made
on the record after a hearing at which the person is entitled to be
represented by counsel, to present witnesses, and to cross-examine
witnesses against the person.

(3) In a proceeding under subsection (a) or (b) which—

(A) 1s against a person who has been convicted (whether
upon a verdict after trial or upon a plea of guilty or nolo
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contendere) of a Federal crime charging fraud or false state-
ments, and

(B) involves the same transaction as in the criminal action,
the person is estopped from denying the essential elements of
the criminal offense.

(4) The official conducting a hearing under this section may sanc-
tion a person, including any party or attorney, for failing to comply
with an order or procedure, failing to defend an action, or other
misconduct as would interfere with the speedy, orderly, or fair con-
duct of the hearing. Such sanction shall reasonably relate to the se-
verity and nature of the failure or misconduct. Such sanction may
include—

(A) in the case of refusal to provide or permit discovery,
drawing negative factual inferences or treating such refusal as
an admission by deeming the matter, or certain facts, to be es-
tablished,

(B) prohibiting a party from introducing certain evidence or
otherwise supporting a particular claim or defense,

(C) striking pleadings, in whole or in part,

(D) staying the proceedings,

(E) dismissal of the action,

(F) entering a default judgment,

(G) ordering the party or attorney to pay attorneys’ fees and
other costs caused by the failure or misconduct, and

(H) refusing to consider any motion or other action which is
not filed in a timely manner.

(d) In determining the amount or scope of any penalty, assess-
ment, or exclusion imposed pursuant to subsection (a) or (b), the
Secretary shall take into account—

(1) the nature of claims and the circumstances under which
they were presented,

(2) the degree of culpability, history of prior offenses, and fi-
nancial condition of the person presenting the claims, and

(3) such other matters as justice may require.

(e) Any person adversely affected by a determination of the Sec-
retary under this section may obtain a review of such determina-
tion in the United States Court of Appeals for the circuit in which
the person resides, or in which the claim or specified claim was
presented, by filing in such court (within sixty days following the
date the person is notified of the Secretary’s determination) a writ-
ten petition requesting that the determination be modified or set
aside. A copy of the petition shall be forthwith transmitted by the
clerk of the court to the Secretary, and thereupon the Secretary
shall file in the Court the record in the proceeding as provided in
section 2112 of title 28, United States Code. Upon such filing, the
court shall have jurisdiction of the proceeding and of the question
determined therein, and shall have the power to make and enter
upon the pleadings, testimony, and proceedings set forth in such
record a decree affirming, modifying, remanding for further consid-
eration, or setting aside, in whole or in part, the determination of
the Secretary and enforcing the same to the extent that such order
is affirmed or modified. No objection that has not been urged before
the Secretary shall be considered by the court, unless the failure
or neglect to urge such objection shall be excused because of ex-
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traordinary circumstances. The findings of the Secretary with re-
spect to questions of fact, if supported by substantial evidence on
the record considered as a whole, shall be conclusive. If any party
shall apply to the court for leave to adduce additional evidence and
shall show to the satisfaction of the court that such additional evi-
dence is material and that there were reasonable grounds for the
failure to adduce such evidence in the hearing before the Secretary,
the court may order such additional evidence to be taken before the
Secretary and to be made a part of the record. The Secretary may
modify his findings as to the facts, or make new findings, by reason
of additional evidence so taken and filed, and he shall file with the
court such modified or new findings, which findings with respect to
questions of fact, if supported by substantial evidence on the record
considered as a whole, shall be conclusive, and his recommenda-
tions, if any, for the modification or setting aside of his original
order. Upon the filing of the record with it, the jurisdiction of the
court shall be exclusive and its judgment and decree shall be final,
except that the same shall be subject to review by the Supreme
Court of the United States, as provided in section 1254 of title 28,
United States Code.

(f) Civil money penalties and assessments imposed under this
section may be compromised by the Secretary and may be recov-
ered in a civil action in the name of the United States brought in
United States district court for the district where the claim or spec-
ified claim (as defined in subsection (r)) was presented, or where
the claimant (or, with respect to a person described in subsection
(0), the person) resides, as determined by the Secretary. Amounts
recovered under this section shall be paid to the Secretary and dis-
posed of as follows:

(1)(A) In the case of amounts recovered arising out of a claim
under title XIX, there shall be paid to the State agency an
amount bearing the same proportion to the total amount recov-
ered as the State’s share of the amount paid by the State agen-
cy for such claim bears to the total amount paid for such claim.

(B) In the case of amounts recovered arising out of a claim
under an allotment to a State under title V, there shall be paid
to the State agency an amount equal to three-sevenths of the
amount recovered.

(2) Such portion of the amounts recovered as is determined
to have been paid out of the trust funds under sections 1817
and 1841 shall be repaid to such trust funds.

(8) With respect to amounts recovered arising out of a claim
under a Federal health care program (as defined in section
1128B(f)), the portion of such amounts as is determined to
have been paid by the program shall be repaid to the program,
and the portion of such amounts attributable to the amounts
recovered under this section by reason of the amendments
made by the Health Insurance Portability and Accountability
Act of 1996 (as estimated by the Secretary) shall be deposited
into the Federal Hospital Insurance Trust Fund pursuant to
section 1817(k)(2)(C).

(4) The remainder of the amounts recovered shall be depos-
ited as miscellaneous receipts of the Treasury of the United
States.
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The amount of such penalty or assessment, when finally deter-
mined, or the amount agreed upon in compromise, may be deducted
from any sum then or later owing by the United States or a State
agency (or, in the case of a penalty or assessment under subsection
(0), by a specified State agency (as defined in subsection (q)(6)), to
the person against whom the penalty or assessment has been as-
sessed.

(g) A determination by the Secretary to impose a penalty, assess-
ment, or exclusion under subsection (a) or (b) shall be final upon
the expiration of the sixty-day period referred to in subsection (e).
Matters that were raised or that could have been raised in a hear-
ing before the Secretary or in an appeal pursuant to subsection (e)
may not be raised as a defense to a civil action by the United
States to collect a penalty, assessment, or exclusion assessed under
this section.

(h) Whenever the Secretary’s determination to impose a penalty,
assessment, or exclusion under subsection (a) or (b) becomes final,
he shall notify the appropriate State or local medical or profes-
sional organization, the appropriate State agency or agencies ad-
ministering or supervising the administration of State health care
programs (as defined in section 1128(h)), and the appropriate utili-
zation and quality control peer review organization, and the appro-
priate State or local licensing agency or organization (including the
agency specified in section 1864(a) and 1902(a)(33)) that such a
penalty, assessment, or exclusion has become final and the reasons
therefor.

(i) For the purposes of this section:

(1) The term “State agency” means the agency established or
designated to administer or supervise the administration of the
State plan under title XIX of this Act or designated to admin-
ister the State’s program under title V or subtitle 1 of title XX
of this Act.

(2) The term “claim” means an application for payments for
items and services under a Federal health care program (as de-
fined in section 1128B(f)).

(8) The term “item or service” includes (A) any particular
item, device, medical supply, or service claimed to have been
provided to a patient and listed in an itemized claim for pay-
ment, and (B) in the case of a claim based on costs, any entry
in the cost report, books of account or other documents sup-
porting such claim.

(4) The term “agency of the United States” includes any con-
tractor acting as a fiscal intermediary, carrier, or fiscal agent
or any other claims processing agent for a Federal health care
program (as so defined).

(5) The term “beneficiary” means an individual who is eligi-
ble to receive items or services for which payment may be
made under a Federal health care program (as so defined) but
does not include a provider, supplier, or practitioner.

(6) The term “remuneration” includes the waiver of coinsur-
ance and deductible amounts (or any part thereof), and trans-
fers of items or services for free or for other than fair market
value. The term “remuneration” does not include—
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(A) the waiver of coinsurance and deductible amounts by
a person, if—

(i) the waiver is not offered as part of any advertise-
ment or solicitation;

(ii) the person does not routinely waive coinsurance
or deductible amounts; and

(iii) the person—

(I) waives the coinsurance and deductible
amounts after determining in good faith that the
individual is in financial need; or

(IT) fails to collect coinsurance or deductible
?mounts after making reasonable collection ef-
orts;

(B) subject to subsection (n), any permissible practice de-
scribed in any subparagraph of section 1128B(b)(3) or in
regulations issued by the Secretary;

(C) differentials in coinsurance and deductible amounts
as part of a benefit plan design as long as the differentials
have been disclosed in writing to all beneficiaries, third
party payers, and providers, to whom claims are presented
and as long as the differentials meet the standards as de-
fined in regulations promulgated by the Secretary not later
than 180 days after the date of the enactment of the
Health Insurance Portability and Accountability Act of
1996;

(D) incentives given to individuals to promote the deliv-
ery of preventive care as determined by the Secretary in
regulations so promulgated;

(E) a reduction in the copayment amount for covered
OPD services under section 1833(t)(5)(B);

(F) any other remuneration which promotes access to
care and poses a low risk of harm to patients and Federal
health care programs (as defined in section 1128B(f) and
designated by the Secretary under regulations);

(G) the offer or transfer of items or services for free or
less than fair market value by a person, if—

(i) the items or services consist of coupons, rebates,
or other rewards from a retailer;

(ii) the items or services are offered or transferred
on equal terms available to the general public, regard-
less of health insurance status; and

(iii) the offer or transfer of the items or services is
not tied to the provision of other items or services re-
imbursed in whole or in part by the program under
title XVIII or a State health care program (as defined
in section 1128(h));

(H) the offer or transfer of items or services for free or
less than fair market value by a person, if—

(i) the items or services are not offered as part of
any advertisement or solicitation;

(i1) the items or services are not tied to the provision
of other services reimbursed in whole or in part by the
program under title XVIII or a State health care pro-
gram (as so defined);



97

(iii) there is a reasonable connection between the
items or services and the medical care of the indi-
vidual; and

(iv) the person provides the items or services after
determining in good faith that the individual is in fi-
nancial need; or

(I) effective on a date specified by the Secretary (but not
earlier than January 1, 2011), the waiver by a PDP spon-
sor of a prescription drug plan under part D of title XVIII
or an MA organization offering an MA-PD plan under part
C of such title of any copayment for the first fill of a cov-
ered part D drug (as defined in section 1860D—2(e)) that
is a generic drug for individuals enrolled in the prescrip-
tion drug plan or MA-PD plan, respectively.
(7) The term “should know” means that a person, with re-
spect to information—
(A) acts in deliberate ignorance of the truth or falsity of
the information; or
(B) acts in reckless disregard of the truth or falsity of
the information,
and no proof of specific intent to defraud is required.

(G)(1) The provisions of subsections (d) and (e) of section 205 shall
apply with respect to this section to the same extent as they are
applicable with respect to title II. The Secretary may delegate the
authority granted by section 205(d) (as made applicable to this sec-
tion) to the Inspector General of the Department of Health and
Human Services for purposes of any investigation under this sec-
tion.

(2) The Secretary may delegate authority granted under this sec-
tion and under section 1128 to the Inspector General of the Depart-
ment of Health and Human Services.

(k) Whenever the Secretary has reason to believe that any person
has engaged, is engaging, or is about to engage in any activity
which makes the person subject to a civil monetary penalty under
this section, the Secretary may bring an action in an appropriate
district court of the United States (or, if applicable, a United States
court of any territory) to enjoin such activity, or to enjoin the per-
son from concealing, removing, encumbering, or disposing of assets
which may be required in order to pay a civil monetary penalty if
anly Fuch penalty were to be imposed or to seek other appropriate
relief.

(1) A principal is liable for penalties, assessments, and an exclu-
sion under this section for the actions of the principal’s agent act-
ing within the scope of the agency.

(m)(1) For purposes of this section, with respect to a Federal
health care program not contained in this Act, references to the
Secretary in this section shall be deemed to be references to the
Secretary or Administrator of the department or agency with juris-
diction over such program and references to the Inspector General
of the Department of Health and Human Services in this section
shall be deemed to be references to the Inspector General of the ap-
plicable department or agency.

(2)(A) The Secretary and Administrator of the departments and
agencies referred to in paragraph (1) may include in any action
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pursuant to this section, claims within the jurisdiction of other
Federal departments or agencies as long as the following conditions
are satisfied:

(i) The case involves primarily claims submitted to the Fed-
eral health care programs of the department or agency initi-
ating the action.

(i1)) The Secretary or Administrator of the department or
agency initiating the action gives notice and an opportunity to
participate in the investigation to the Inspector General of the
department or agency with primary jurisdiction over the Fed-
eral health care programs to which the claims were submitted.

(B) If the conditions specified in subparagraph (A) are fulfilled,
the Inspector General of the department or agency initiating the
action is authorized to exercise all powers granted under the In-
spector General Act of 1978 (5 U.S.C. App.) with respect to the
claims submitted to the other departments or agencies to the same
manner and extent as provided in that Act with respect to claims
submitted to such departments or agencies.

(n)(1) Subparagraph (B) of subsection (i)(6) shall not apply to a
practice described in paragraph (2) unless—

(A) the Secretary, through the Inspector General of the De-
partment of Health and Human Services, promulgates a rule
authorizing such a practice as an exception to remuneration;
and

(B) the remuneration is offered or transferred by a person
under such rule during the 2-year period beginning on the date
the rule is first promulgated.

(2) A practice described in this paragraph is a practice under
which a health care provider or facility pays, in whole or in part,
premiums for medicare supplemental policies for individuals enti-
tledAto benefits under part A of title XVIII pursuant to section
226A.

(0) Any person (including an organization, agency, or other enti-
ty, but excluding a program beneficiary, as defined in subsection
(q)(4)) that, with respect to a grant, contract, or other agreement
for which the Secretary provides funding—

(1) knowingly presents or causes to be presented a specified
claim (as defined in subsection (r)) under such grant, contract,
or other agreement that the person knows or should know is
false or fraudulent;

(2) knowingly makes, uses, or causes to be made or used any
false statement, omission, or misrepresentation of a material
fact in any application, proposal, bid, progress report, or other
document that is required to be submitted in order to directly
or indirectly receive or retain funds provided in whole or in
part by such Secretary pursuant to such grant, contract, or
other agreement;

(3) knowingly makes, uses, or causes to be made or used, a
false record or statement material to a false or fraudulent spec-
ified claim under such grant, contract, or other agreement,;

(4) knowingly makes, uses, or causes to be made or used, a
false record or statement material to an obligation (as defined
in subsection (s)) to pay or transmit funds or property to such
Secretary with respect to such grant, contract, or other agree-
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ment, or knowingly conceals or knowingly and improperly
avoids or decreases an obligation to pay or transmit funds or
property to such Secretary with respect to such grant, contract,
or other agreement; or

(5) fails to grant timely access, upon reasonable request (as
defined by such Secretary in regulations), to the Inspector Gen-
eral of the Department, for the purpose of audits, investiga-
tions, evaluations, or other statutory functions of such Inspec-
tor General in matters involving such grants, contracts, or
other agreements;

shall be subject, in addition to any other penalties that may be pre-
scribed by law, to a civil money penalty in cases under paragraph
(1), of not more than $10,000 for each specified claim; in cases
under paragraph (2), not more than $50,000 for each false state-
ment, omission, or misrepresentation of a material fact; in cases
under paragraph (3), not more than $50,000 for each false record
or statement; in cases under paragraph (4), not more than $50,000
for each false record or statement or $10,000 for each day that the
person knowingly conceals or knowingly and improperly avoids or
decreases an obligation to pay; or in cases under paragraph (5), not
more than $15,000 for each day of the failure described in such
paragraph. In addition, in cases under paragraphs (1) and (3), such
a person shall be subject to an assessment of not more than 3
times the amount claimed in the specified claim described in such
paragraph in lieu of damages sustained by the United States or a
specified State agency because of such specified claim, and in cases
under paragraphs (2) and (4), such a person shall be subject to an
assessment of not more than 3 times the total amount of the funds
described in paragraph (2) or (4), respectively (or, in the case of an
obligation to transmit property to the Secretary described in para-
graph (4), of the value of the property described in such paragraph)
in lieu of damages sustained by the United States or a specified
State agency because of such case. In addition, the Secretary may
make a determination in the same proceeding to exclude the person
from participation in the Federal health care programs (as defined
in section 1128B(f)(1)) and to direct the appropriate State agency
to exclude the person from participation in any State health care
program.

(p) The provisions of subsections (c), (d), (g), and (h) shall apply
to a civil money penalty or assessment under subsection (0) in the
same manner as such provisions apply to a penalty, assessment, or
proceeding under subsection (a). In applying subsection (d), each
reference to a claim under such subsection shall be treated as in-
cluding a reference to a specified claim (as defined in subsection
(r)).

(q) For purposes of this subsection and subsections (o) and (p):

(1) The term “Department” means the Department of Health
and Human Services.

(2) The term “material” means having a natural tendency to
influence, or be capable of influencing, the payment or receipt
of money or property.

(3) The term “other agreement” includes a cooperative agree-
ment, scholarship, fellowship, loan, subsidy, payment for a
specified use, donation agreement, award, or subaward (re-



100

gardless of whether one or more of the persons entering into
the agreement is a contractor or subcontractor).

(4) The term “program beneficiary” means, in the case of a
grant, contract, or other agreement designed to accomplish the
objective of awarding or otherwise furnishing benefits or assist-
ance to individuals and for which the Secretary provides fund-
ing, an individual who applies for, or who receives, such bene-
fits or assistance from such grant, contract, or other agree-
ment. Such term does not include, with respect to such grant,
contract, or other agreement, an officer, employee, or agent of
a person or entity that receives such grant or that enters into
such contract or other agreement.

(5) The term “recipient” includes a subrecipient or subcon-
tractor.

(6) The term “specified State agency” means an agency of a
State government established or designated to administer or
supervise the administration of a grant, contract, or other
agreement funded in whole or in part by the Secretary.

(r) For purposes of this section, the term “specified claim” means
any application, request, or demand under a grant, contract, or
other agreement for money or property, whether or not the United
States or a specified State agency has title to the money or prop-
erty, that is not a claim (as defined in subsection (i)(2)) and that—

(1) is presented or caused to be presented to an officer, em-
ployee, or agent of the Department or agency thereof, or of any
specified State agency; or

(2) is made to a contractor, grantee, or any other recipient
if the money or property is to be spent or used on the Depart-
ment’s behalf or to advance a Department program or interest,
and if the Department—

(A) provides or has provided any portion of the money or
property requested or demanded; or

(B) will reimburse such contractor, grantee, or other re-
cipient for any portion of the money or property which is
requested or demanded.

(s) For purposes of subsection (o), the term “obligation” means an
established duty, whether or not fixed, arising from an express or
implied contractual, grantor-grantee, or licensor-licensee relation-
ship, for a fee-based or similar relationship, from statute or regula-
tion, or from the retention of any overpayment.

* * *k & * * *k

INCOME AND ELIGIBILITY VERIFICATION SYSTEM

SEC. 1137. (a) In order to meet the requirements of this section,
a State must have in effect an income and eligibility verification
system which meets the requirements of subsection (d) and under
which—

(1) the State shall require, as a condition of eligibility for
benefits under any program listed in subsection (b), that each
applicant for or recipient of benefits under that program fur-
nish to the State his social security account number (or num-
bers, if he has more than one such number), and the State
shall utilize such account numbers in the administration of
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that program so as to enable the association of the records per-
taining to the applicant or recipient with his account number;

(2) wage information from agencies administering State un-
employment compensation laws available pursuant to section
3304(a)(16) of the Internal Revenue Code of 1954, wage infor-
mation reported pursuant to paragraph (3) of this subsection,
and wage, income, and other information from the Social Secu-
rity Administration and the Internal Revenue Service available
pursuant to section 6103(1)(7) of such Code, shall be requested
and utilized to the extent that such information may be useful
in verifying eligibility for, and the amount of, benefits available
under any program listed in subsection (b), as determined by
the Secretary of Health and Human Services (or, in the case
of the unemployment compensation program, by the Secretary
of Labor, or, in the case of the supplemental nutrition assist-
ance program, by the Secretary of Agriculture);

(3) employers (as defined in section 453A(a)(2)(B)) (including
State and local governmental entities and labor organizations
(as defined in section 453A(a)(2)(B)(i1))) in such State are re-
quired, effective September 30, 1988, to make quarterly wage
reports to a State agency (which may be the agency admin-
istering the State’s unemployment compensation law) except
that the Secretary of Labor (in consultation with the Secretary
of Health and Human Services and the Secretary of Agri-
culture) may waive the provisions of this paragraph if he deter-
mines that the State has in effect an alternative system which
is as effective and timely for purposes of providing employment
related income and eligibility data for the purposes described
in paragraph (2), and except that no report shall be filed with
respect to an employee of a State or local agency performing
intelligence or counterintelligence functions, if the head of such
agency has determined that filing such a report could endanger
the safety of the employee or compromise an ongoing investiga-
tion or intelligence mission, and except that in the case of wage
reports with respect to domestic service employment, a State
may permit employers (as so defined) that make returns with
respect to such employment on a calendar year basis pursuant
to section 3510 of the Internal Revenue Code of 1986 to make
such reports on an annual basis;

(4) the State agencies administering the programs listed in
subsection (b) adhere to standardized formats and procedures
established by the Secretary of Health and Human Services (in
consultation with the Secretary of Agriculture) under which—

(A) the agencies will exchange with each other informa-
tion in their possession which may be of use in estab-
lishing or verifying eligibility or benefit amounts under
any other such program;

(B) such information shall be made available to assist in
the child support program under part D of title IV of this
Act, and to assist the Secretary of Health and Human
Services in establishing or verifying eligibility or benefit
amounts under titles IT and XVI of this Act, but subject to
the safeguards and restrictions established by the Sec-
retary of the Treasury with respect to information released
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pursuant to section 6103(1) of the Internal Revenue Code
of 1954; and

(C) the use of such information shall be targeted to those
uses which are most likely to be productive in identifying
and preventing ineligibility and incorrect payments, and
no State shall be required to use such information to verify
the eligibility of all recipients;

(5) adequate safeguards are in effect so as to assure that—

(A) the information exchanged by the State agencies is
made available only to the extent necessary to assist in the
valid administrative needs of the program receiving such
information, and the information released pursuant to sec-
tion 6103(1) of the Internal Revenue Code of 1954 is only
exchanged with agencies authorized to receive such infor-
mation under such section 6103(1); and

(B) the information is adequately protected against un-
authorized disclosure for other purposes, as provided in
regulations established by the Secretary of Health and
Human Services, or, in the case of the unemployment com-
pensation program, the Secretary of Labor, or, in the case
of the supplemental nutrition assistance program, the Sec-
retary of Agriculture, or in the case of information released
pursuant to section 6103(1) of the Internal Revenue Code
of 1954, the Secretary of the Treasury;

(6) all applicants for and recipients of benefits under any
such program shall be notified at the time of application, and
periodically thereafter, that information available through the
system will be requested and utilized; and

(7) accounting systems are utilized which assure that pro-
grams providing data receive appropriate reimbursement from
the programs utilizing the data for the costs incurred in pro-
viding the data.

(b) The programs which must participate in the income and eligi-
bility verification system are—

(1) any State program funded under part A of title IV of this
Act;

(2) the medicaid program under title XIX of this Act;

(3) the unemployment compensation program under section
3304 of the Internal Revenue Code of 1954;

(4) the supplemental nutrition assistance program estab-
lished under the Food and Nutrition Act of 2008 (7 U.S.C. 2011
et seq.); and

(5) any State program under a plan approved under title I,
X, XIV, or XVI of this Act.

(c)(1) In order to protect applicants for and recipients of benefits
under the programs identified in subsection (b), or under the sup-
plemental security income program under title XVI, from the im-
proper use of information obtained from the Secretary of the Treas-
ury under section 6103(1)(7)(B) of the Internal Revenue Code of
1954, no Federal, State, or local agency receiving such information
may terminate, deny, suspend, or reduce any benefits of an indi-
vidual until such agency has taken appropriate steps to independ-
ently verify information relating to—

(A) the amount of the asset or income involved,
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(B) whether such individual actually has (or had) access to
such asset or income for his own use, and

(C) the period or periods when the individual actually had
such asset or income.

(2) Such individual shall be informed by the agency of the find-
ings made by the agency on the basis of such verified information,
and shall be given an opportunity to contest such findings, in the
same manner as applies to other information and findings relating
to eligibility factors under the program.

(d) The requirements of this subsection, with respect to an in-
come and eligibility verification system of a State, are as follows:

(1)(A) The State shall require, as a condition of an individ-
ual’s eligibility for benefits under a program listed in sub-
section (b), a declaration in writing, under penalty of perjury—

(i) by the individual,

(i) in the case in which eligibility for program benefits
is determined on a family or household basis, by any adult
member of such individual’s family or household (as appli-
cable), or

(iii) in the case of an individual born into a family or
household receiving benefits under such program, by any
adult member or such family or household no later than
the next redetermination of eligibility of such family or
household following the birth of such individual,

stating whether the individual is a citizen or national of the
United States, and, if that individual is not a citizen or na-
tional of the United States, that the individual is in a satisfac-
tory immigration status.

(B) In this subsection, in the case of the program described
in subsection (b)(4)—

(i) any reference to the State shall be considered a ref-
erence to the State agency, and

(i1) any reference to an individual’s eligibility for benefits
under the program shall be considered a reference to the
individual’s eligibility to participate in the program as a
member of a household, and

(ii1) the term “satisfactory immigration status” means an
immigration status which does not make the individual in-
eligible for benefits under the applicable program.

(2) If such an individual is not a citizen or national of the
United States, there must be presented either—

(A) alien registration documentation or other proof of im-
migration registration from the Immigration and Natu-
ralization Service that contains the individual’s alien ad-
mission number or alien file number (or numbers if the in-
dividual has more than one number), or

(B) such other documents as the State determines con-
stitutes reasonable evidence indicating a satisfactory im-
migration status.

(3) If the documentation described in paragraph (2)(A) is pre-
sented, the State shall utilize the individual’s alien file or alien
admission number to verify with the Immigration and Natu-
ralization Service the individual’s immigration status through
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an automated or other system (designated by the Service for
use with States) that—

(A) utilizes the individual’s name, file number, admis-
sion number, or other means permitting efficient
verification, and

(B) protects the individual’s privacy to the maximum de-
gree possible.

(4) In the case of such an individual who is not a citizen or
national of the United States, if, at the time of application for
benefits, the statement described in paragraph (1) is submitted
but the documentation required under paragraph (2) is not pre-
sented or if the documentation required under paragraph
(2)(A) is presented but such documentation is not verified
under paragraph (3)—

(A) subject to subsection (f)(2), the State—

(i) shall provide a reasonable opportunity to submit
to the State evidence indicating a satisfactory immi-
gration status, and

(i) may not delay, deny, reduce, or terminate the in-
dividual’s eligibility for benefits under the program on
the basis of the individual’s immigration status until
such a reasonable opportunity has been provided; and

(B) if there are submitted documents which the State de-
termines constitutes reasonable evidence indicating such
status—

(i) the State shall transmit to the Immigration and
Naturalization Service either photostatic or other simi-
lar copies of such documents, or information from such
documents, as specified by the Immigration and Natu-
ralization Service, for official verification,

(i) subject to subsection (f)(2), pending such
verification, the State may not delay, deny, reduce, or
terminate the individual’s eligibility for benefits under
the program on the basis of the individual’s immigra-
tion status, and

(iii) the State shall not be liable for the con-
sequences of any action, delay, or failure of the Service
to conduct such verification.

(5) If the State determines, after complying with the require-
ments of paragraph (4), that such an individual is not in a sat-
isfactory immigration status under the applicable program—

(A) the State shall deny or terminate the individual’s eli-
gibility for benefits under the program, and

(B) the applicable fair hearing process shall be made
available with respect to the individual.

(e) Each Federal agency responsible for administration of a pro-

gram described in subsection (b) shall not take any compliance, dis-
allowance, penalty, or other regulatory action against a State with
respect to any error in the State’s determination to make an indi-
vidual eligible for benefits based on citizenship or immigration sta-
tus—

(1) if the State has provided such eligibility based on a
verification of satisfactory immigration status by the Immigra-
tion and Naturalization Service,
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(2) because the State, under subsection (d)(4)(A)(ii), was re-
quired to provide a reasonable opportunity to submit docu-
mentation,

(3) because the State, under subsection (d)(4)(B)(ii), was re-
quired to wait for the response of the Immigration and Natu-
ralization Service to the State’s request for official verification
of the immigration status of the individual, or

(4) because of a fair hearing process described in subsection
(d)(5)(B).

(f) [Subsections (a)(1) and (d)1 (1) Subsections (a)(1) and (d) shall
not apply with respect to aliens seeking medical assistance for the
treatment of an emergency medical condition under section
1903(v)(2).

(2)(A) Subparagraphs (A) and (B)(ii) of subsection (d)(4) shall not
apply in the case of an initial determination made on or after the
date that is 6 months after the date of the enactment of this para-
graph with respect to the eligibility of an alien described in sub-
paragraph (B) for benefits under the program listed in subsection
b)(2).

(B) An alien described in this subparagraph is an individual de-
claring to be a citizen or national of the United States with respect
to whom a State, in accordance with section 1902(a)(46)(B), re-
quires—

(i) pursuant to 1902(ee), the submission of a social security
number; or

(ii) pursuant to 1903(x), the presentation of satisfactory docu-
mentary evidence of citizenship or nationality.

* * *k & * * *k

TITLE XIX—GRANTS TO STATES FOR MEDICAL ASSISTANCE
PROGRAMS

* * *k & * * *k

STATE PLANS FOR MEDICAL ASSISTANCE

SEC. 1902. (a) A State plan for medical assistance must—

(1) provide that it shall be in effect in all political subdivi-
sions of the State, and, if administered by them, be mandatory
upon them;

(2) provide for financial participation by the State equal to
not less than 40 per centum of the non-Federal share of the ex-
penditures under the plan with respect to which payments
under section 1903 are authorized by this title; and, effective
July 1, 1969, provide for financial participation by the State
equal to all of such non-Federal share or provide for distribu-
tion of funds from Federal or State sources, for carrying out
the State plan, on an equalization or other basis which will as-
sure that the lack of adequate funds from local sources will not
result in lowering the amount, duration, scope, or quality of
care and services available under the plan;

(8) provide for granting an opportunity for a fair hearing be-
fore the State agency to any individual whose claim for medical
assistance under the plan is denied or is not acted upon with
reasonable promptness;
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(4) provide (A) such methods of administration (including
methods relating to the establishment and maintenance of per-
sonnel standards on a merit basis, except that the Secretary
shall exercise no authority with respect to the selection, tenure
of office, and compensation of any individual employed in ac-
cordance with such methods, and including provision for utili-
zation of professional medical personnel in the administration
and, where administered locally, supervision of administration
of the plan) as are found by the Secretary to be necessary for
the proper and efficient operation of the plan, (B) for the train-
ing and effective use of paid subprofessional staff, with par-
ticular emphasis on the full-time or part-time employment of
recipients and other persons of low income, as community serv-
ice aides, in the administration of the plan and for the use of
nonpaid or partially paid volunteers in a social service volun-
teer program in providing services to applicants and recipients
and in assisting any advisory committees established by the
State agency, (C) that each State or local officer, employee, or
independent contractor who is responsible for the expenditure
of substantial amounts of funds under the State plan, each in-
dividual who formerly was such an officer, employee, or con-
tractor, and each partner of such an officer, employee, or con-
tractor shall be prohibited from committing any act, in relation
to any activity under the plan, the commission of which, in
connection with any activity concerning the United States Gov-
ernment, by an officer or employee of the United States Gov-
ernment, an individual who was such an officer or employee,
or a partner of such an officer or employee is prohibited by sec-
tion 207 or 208 of title 18, United States Code, and (D) that
each State or local officer, employee, or independent contractor
who is responsible for selecting, awarding, or otherwise obtain-
ing items and services under the State plan shall be subject to
safeguards against conflicts of interest that are at least as
stringent as the safeguards that apply under section 27 of the
Office of Federal Procurement Policy Act (41 U.S.C. 423) to
gersons described in subsection (a)(2) of such section of that

ct;

(5) either provide for the establishment or designation of a
single State agency to administer or to supervise the adminis-
tration of the plan; or provide for the establishment or designa-
tion of a single State agency to administer or to supervise the
administration of the plan, except that the determination of
eligibility for medical assistance under the plan shall be made
by the State or local agency administering the State plan ap-
proved under title I or XVI (insofar as it relates to the aged)
if the State is eligible to participate in the State plan program
established under title XVI, or by the agency or agencies ad-
ministering the supplemental security income program estab-
lished under title XVI or the State plan approved under part
A of title IV if the State is not eligible to participate in the
State plan program established under title XVI,

(6) provide that the State agency will make such reports, in
such form and containing such information, as the Secretary
may from time to time require, and comply with such provi-
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sions as the Secretary may from time to time find necessary
to assure the correctness and verification of such reports;

(7) provide—

(A) safeguards which restrict the use or disclosure of in-
formation concerning applicants and recipients to purposes
directly connected with—

(i) the administration of the plan; and

(i1) the exchange of information necessary to certify
or verify the certification of eligibility of children for
free or reduced price breakfasts under the Child Nu-
trition Act of 1966 and free or reduced price lunches
under the Richard B. Russell National School Lunch
Act, in accordance with section 9(b) of that Act, using
data standards and formats established by the State
agency; and

(B) that, notwithstanding the Express Lane option under
subsection (e)(13), the State may enter into an agreement
with the State agency administering the school lunch pro-
gram established under the Richard B. Russell National
School Lunch Act under which the State shall establish
procedures to ensure that—

(i) a child receiving medical assistance under the
State plan under this title whose family income does
not exceed 133 percent of the poverty line (as defined
in section 673(2) of the Community Services Block
Grant Act, including any revision required by such
section), as determined without regard to any expense,
block, or other income disregard, applicable to a family
of the size involved, may be certified as eligible for
free lunches under the Richard B. Russell National
School Lunch Act and free breakfasts under the Child
Nutrition Act of 1966 without further application; and

(i) the State agencies responsible for administering
the State plan under this title, and for carrying out
the school lunch program established under the Rich-
ard B. Russell National School Lunch Act (42 U.S.C.
1751 et seq.) or the school breakfast program estab-
lished by section 4 of the Child Nutrition Act of 1966
(42 U.S.C. 1773), cooperate in carrying out paragraphs
(3)(F) and (15) of section 9(b) of that Act;

(8) provide that all individuals wishing to make application
for medical assistance under the plan shall have opportunity to
do so, and that such assistance shall be furnished with reason-
able promptness to all eligible individuals;

(9) provide—

(A) that the State health agency, or other appropriate
State medical agency (whichever is utilized by the Sec-
retary for the purpose specified in the first sentence of sec-
tion 1864(a)), shall be responsible for establishing and
maintaining health standards for private or public institu-
tions in which recipients of medical assistance under the
plan may receive care or services,

(B) for the establishment or designation of a State au-
thority or authorities which shall be responsible for estab-
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lishing and maintaining standards, other than those relat-
ing to health, for such institutions,

(C) that any laboratory services paid for under such plan
must be provided by a laboratory which meets the applica-
ble requirements of section 1861(e)(9) or paragraphs (16)
and (17) of section 1861(s), or, in the case of a laboratory
Whéch is in a rural health clinic, of section 1861(aa)(2)(G),
an

(D) that the State maintain a consumer-oriented website
providing useful information to consumers regarding all
skilled nursing facilities and all nursing facilities in the
State, including for each facility, Form 2567 State inspec-
tion reports (or a successor form), complaint investigation
reports, the facility’s plan of correction, and such other in-
formation that the State or the Secretary considers useful
in assisting the public to assess the quality of long term
care options and the quality of care provided by individual
facilities;

(10) provide—

(A) for making medical assistance available, including at
least the care and services listed in paragraphs (1) through
(5), (17), (21), and (28) of section 1905(a), to—

(1) all individuals—

(I) who are receiving aid or assistance under
any plan of the State approved under title I, X,
XIV, or XVI, or part A or part E of title IV (includ-
ing individuals eligible under this title by reason
of section 402(a)(37), 406(h), or 473(b), or consid-
ered by the State to be receiving such aid as au-
thorized under section 482(e)(6)),

(IT)(aa) with respect to whom supplemental se-
curity income benefits are being paid under title
XVI (or were being paid as of the date of the en-
actment of section 211(a) of the Personal Respon-
sibility and Work Opportunity Reconciliation Act
of 1996 (P.L. 104-193) and would continue to be
paid but for the enactment of that section), (bb)
who are qualified severely impaired individuals
(as defined in section 1905(q)), or (cc) who are
under 21 years of age and with respect to whom
supplemental security income benefits would be
paid under title XVI if subparagraphs (A) and (B)
of section 1611(c)(7) were applied without regard
to the phrase “the first day of the month fol-
lowing”,

(III) who are qualified pregnant women or chil-
dren as defined in section 1905(n),

(IV) who are described in subparagraph (A) or
(B) of subsection (1)(1) and whose family income
does not exceed the minimum income level the
State is required to establish under subsection
(1)(2)(A) for such a family;

(V) who are qualified family members as defined
in section 1905(m)(1),
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(VI) who are described in subparagraph (C) of
subsection (1)(1) and whose family income does not
exceed the income level the State is required to
elstablish under subsection (1)(2)(B) for such a fam-
ily,

(VII) who are described in subparagraph (D) of
subsection (1)(1) and whose family income does not
exceed the income level the State is required to
elstablish under subsection (1)(2)(C) for such a fam-
ily;

(VIII) beginning January 1, 2014, at the option
of a State, who are under 65 years of age, not
pregnant, not entitled to, or enrolled for, benefits
under part A of title XVIII, or enrolled for benefits
under part B of title XVIII, and are not described
in a previous subclause of this clause, and whose
income (as determined under subsection (e)(14))
does not exceed 133 percent of the poverty line (as
defined in section 2110(c)(5)) applicable to a fam-
ily of the size involved, subject to subsection (k);
or

(IX) who—

(aa) are under 26 years of age;

(bb) are not described in or enrolled under
any of subclauses (I) through (VII) of this
clause or are described in any of such sub-
clauses but have income that exceeds the
level of income applicable under the State
plan for eligibility to enroll for medical assist-
ance under such subclause;

(cc) were in foster care under the responsi-
bility of the State on the date of attaining 18
years of age or such higher age as the State
has elected under section 475(8)(B)(iii); and

(dd) were enrolled in the State plan under
this title or under a waiver of the plan while
in such foster care;

(ii) at the option of the State, to any group or groups
of individuals described in section 1905(a) (or, in the
case of individuals described in section 1905(a)(i), to
any reasonable categories of such individuals) who are
not individuals described in clause (i) of this subpara-
graph but—

(I) who meet the income and resources require-
ments of the appropriate State plan described in
clause (i) or the supplemental security income pro-
gram (as the case may be),

(II) who would meet the income and resources
requirements of the appropriate State plan de-
scribed in clause (i) if their work-related child care
costs were paid from their earnings rather than by
a State agency as a service expenditure,

(ITI) who would be eligible to receive aid under
the appropriate State plan described in clause (i)
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if coverage under such plan was as broad as al-
lowed under Federal law,

(IV) with respect to whom there is being paid,
or who are eligible, or would be eligible if they
were not in a medical institution, to have paid
with respect to them, aid or assistance under the
appropriate State plan described in clause (i), sup-
plemental security income benefits under title
XVI, or a State supplementary payment;

(V) who are in a medical institution for a period
of not less than 30 consecutive days (with eligi-
bility by reason of this subclause beginning on the
first day of such period), who meet the resource
requirements of the appropriate State plan de-
scribed in clause (i) or the supplemental security
income program, and whose income does not ex-
ceed a separate income standard established by
the State which is consistent with the limit estab-
lished under section 1903(f)(4)(C),

(VI) who would be eligible under the State plan
under this title if they were in a medical institu-
tion, with respect to whom there has been a deter-
mination that but for the provision of home or
community-based services described in subsection
(c), (d), or (e) of section 1915 they would require
the level of care provided in a hospital, nursing fa-
cility or intermediate care facility for the mentally
retarded the cost of which could be reimbursed
under the State plan, and who will receive home
or community-based services pursuant to a waiver
granted by the Secretary under subsection (c), (d),
or (e) of section 1915,

(VII) who would be eligible under the State plan
under this title if they were in a medical institu-
tion, who are terminally ill, and who will receive
hospice care pursuant to a voluntary election de-
scribed in section 1905(0);

(VIII) who is a child described in section
1905(a)(i)—

(aa) for whom there is in effect an adoption
assistance agreement (other than an agree-
ment under part E of title IV) between the
State and an adoptive parent or parents,

(bb) who the State agency responsible for
adoption assistance has determined cannot be
placed with adoptive parents without medical
assistance because such child has special
needs for medical or rehabilitative care, and

(cc) who was eligible for medical assistance
under the State plan prior to the adoption as-
sistance agreement being entered into, or who
would have been eligible for medical assist-
ance at such time if the eligibility standards
and methodologies of the State’s foster care
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program under part E of title IV were applied
rather than the eligibility standards and
methodologies of the State’s aid to families
with dependent children program under part
A of title IV,

(IX) who are described in subsection (1)(1) and
are not described in clause (i)(IV), clause (i)(VI), or
clause (1)(VID);

(X) who are described in subsection (m)(1);

(XI) who receive only an optional State supple-
mentary payment based on need and paid on a
regular basis, equal to the difference between the
individual’s countable income and the income
standard used to determine eligibility for such
supplementary payment (with countable income
being the income remaining after deductions as
established by the State pursuant to standards
that may be more restrictive than the standards
for supplementary security income benefits under
title XVI), which are available to all individuals in
the State (but which may be based on different in-
come standards by political subdivision according
to cost of living differences), and which are paid
by a State that does not have an agreement with
the Commissioner of Social Security under section
1616 or 1634;

(XII) who are described in subsection (z)(1) (re-
lating to certain TB-infected individuals);

(XIII) who are in families whose income is less
than 250 percent of the income official poverty
line (as defined by the Office of Management and
Budget, and revised annually in accordance with
section 673(2) of the Omnibus Budget Reconcili-
ation Act of 1981) applicable to a family of the size
involved, and who but for earnings in excess of the
limit established wunder section 1905(q)(2)(B),
would be considered to be receiving supplemental
security income (subject, notwithstanding section
1916, to payment of premiums or other cost-shar-
ing charges (set on a sliding scale based on in-
come) that the State may determine);

(XIV) who are optional targeted low-income chil-
dren described in section 1905(u)(2)(B);

(XV) who, but for earnings in excess of the limit
established under section 1905(q)(2)(B), would be
considered to be receiving supplemental security
income, who is at least 16, but less than 65, years
of age, and whose assets, resources, and earned or
unearned income (or both) do not exceed such lim-
itations (if any) as the State may establish;

(XVI) who are employed individuals with a
medically improved disability described in section
1905(v)(1) and whose assets, resources, and
earned or unearned income (or both) do not exceed
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such limitations (if any) as the State may estab-
lish, but only if the State provides medical assist-
ance to individuals described in subclause (XV);

(XVII) who are independent foster care adoles-
cents (as defined in section 1905(w)(1)), or who are
within any reasonable categories of such adoles-
cents specified by the State;

(XVIII) who are described in subsection (aa) (re-
lating to certain breast or cervical cancer pa-
tients);

(XIX) who are disabled children described in
subsection (cc)(1);

(XX) beginning January 1, 2014, and ending De-
cember 31, 2019, who are under 65 years of age
and are not described in or enrolled under a pre-
vious subclause of this clause, and whose income
(as determined under subsection (e)(14)) exceeds
133 percent of the poverty line (as defined in sec-
tion 2110(c)(5)) applicable to a family of the size
involved but does not exceed the highest income
eligibility level established under the State plan
or under a waiver of the plan, subject to sub-
section (hh);

(XXI) who are described in subsection (ii) (relat-
ing to individuals who meet certain income stand-
ards); or

(XXII) who are eligible for home and commu-
nity-based services under needs-based criteria es-
tablished under paragraph (1)(A) of section
1915@), or who are eligible for home and commu-
nity-based services under paragraph (6) of such
section, and who will receive home and commu-
nity-based services pursuant to a State plan
amendment under such subsection;

(B) that the medical assistance made available to any in-
dividual described in subparagraph (A)—

(i) shall not be less in amount, duration, or scope
than the medical assistance made available to any
other such individual, and

(i) shall not be less in amount, duration, or scope
than the medical assistance made available to individ-
uals not described in subparagraph (A);

(C) that if medical assistance is included for any group
of individuals described in section 1905(a) who are not de-
scribed in subparagraph (A) or (E), then—

(i) the plan must include a description of (I) the cri-
teria for determining eligibility of individuals in the
group for such medical assistance, (II) the amount, du-
ration, and scope of medical assistance made available
to individuals in the group, and (III) the single stand-
ard to be employed in determining income and re-
source eligibility for all such groups, and the method-
ology to be employed in determining such eligibility,
which shall be no more restrictive than the method-
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ology which would be employed under the supple-
mental security income program in the case of groups
consisting of aged, blind, or disabled individuals in a
State in which such program is in effect, and which
shall be no more restrictive than the methodology
which would be employed under the appropriate State
plan (described in subparagraph (A)(i)) to which such
group is most closely categorically related in the case
of other groups;

(i1) the plan must make available medical assist-
ance—

(I) to individuals under the age of 18 who (but
for income and resources) would be eligible for
medical assistance as an individual described in
subparagraph (A)(i), and

(I) to pregnant women, during the course of
their pregnancy, who (but for income and re-
sources) would be eligible for medical assistance
as an individual described in subparagraph (A);

(ii1) such medical assistance must include (I) with
respect to children under 18 and individuals entitled
to institutional services, ambulatory services, and (II)
with respect to pregnant women, prenatal care and de-
livery services; and

(iv) if such medical assistance includes services in
institutions for mental diseases or in an intermediate
care facility for the mentally retarded (or both) for any
such group, it also must include for all groups covered
at least the care and services listed in paragraphs (1)
through (5) and (17) of section 1905(a) or the care and
services listed in any 7 of the paragraphs numbered
(1) through (24) of such section,;

(D) for the inclusion of home health services for any in-
dividual who, under the State plan, is entitled to nursing
facility services;

(E)3) for making medical assistance available for medi-
care cost-sharing (as defined in section 1905(p)(3)) for
qualified medicare beneficiaries described in section
1905(p)(1);

(i) for making medical assistance available for payment
of medicare cost-sharing described in  section
1905(p)(3)(A)({) for qualified disabled and working individ-
uals described in section 1905(s);

(iii) for making medical assistance available for medicare
cost sharing described in section 1905(p)(3)(A)(ii) subject to
section 1905(p)(4), for individuals who would be qualified
medicare beneficiaries described in section 1905(p)(1) but
for the fact that their income exceeds the income level es-
tablished by the State under section 1905(p)(2) but is less
than 110 percent in 1993 and 1994, and 120 percent in
1995 and years thereafter of the official poverty line (re-
ferred to in such section) for a family of the size involved;
and
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(iv) subject to sections 1933 and 1905(p)(4), for making
medical assistance available for medicare cost-sharing de-
scribed in section 1905(p)(3)(A)(ii) for individuals who
would be qualified medicare beneficiaries described in sec-
tion 1905(p)(1) but for the fact that their income exceeds
the income level established by the State under section
1905(p)(2) and is at least 120 percent, but less than 135
percent, of the official poverty line (referred to in such sec-
tion) for a family of the size involved and who are not oth-
erwise eligible for medical assistance under the State plan;

(F) at the option of a State, for making medical assist-
ance available for COBRA premiums (as defined in sub-
section (u)(2)) for qualified COBRA continuation bene-
ficiaries described in section 1902(u)(1); and

(G) that, in applying eligibility criteria of the supple-
mental security income program under title XVI for pur-
poses of determining eligibility for medical assistance
under the State plan of an individual who is not receiving
supplemental security income, the State will disregard the
provisions of subsections (c) and (e) of section 1613;

except that (I) the making available of the services described
in paragraph (4), (14), or (16) of section 1905(a) to individuals
meeting the age requirements prescribed therein shall not, by
reason of this paragraph (10), require the making available of
any such services, or the making available of such services of
the same amount, duration, and scope, to individuals of any
other ages, (II) the making available of supplementary medical
insurance benefits under part B of title XVIII to individuals el-
igible therefor (either pursuant to an agreement entered into
under section 1843 or by reason of the payment of premiums
under such title by the State agency on behalf of such individ-
uals), or provision for meeting part or all of the cost of
deductibles, cost sharing, or similar charges under part B of
title XVIII for individuals eligible for benefits under such part,
shall not, by reason of this paragraph (10), require the making
available of any such benefits, or the making available of serv-
ices of the same amount, duration, and scope, to any other in-
dividuals, (III) the making available of medical assistance
equal in amount, duration, and scope to the medical assistance
made available to individuals described in clause (A) to any
classification of individuals approved by the Secretary with re-
spect to whom there is being paid, or who are eligible, or would
be eligible if they were not in a medical institution, to have
paid with respect to them, a State supplementary payment
shall not, by reason of this paragraph (10), require the making
available of any such assistance, or the making available of
such assistance of the same amount, duration, and scope, to
any other individuals not described in clause (A), (IV) the im-
position of a deductible, cost sharing, or similar charge for any
item or service furnished to an individual not eligible for the
exemption under section 1916(a)(2) or (b)(2) shall not require
the imposition of a deductible, cost sharing, or similar charge
for the same item or service furnished to an individual who is
eligible for such exemption, (V) the making available to preg-
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nant women covered under the plan of services relating to
pregnancy (including prenatal, delivery, and postpartum serv-
ices) or to any other condition which may complicate pregnancy
shall not, by reason of this paragraph (10), require the making
available of such services, or the making available of such serv-
ices of the same amount, duration, and scope, to any other in-
dividuals, provided such services are made available (in the
same amount, duration, and scope) to all pregnant women cov-
ered under the State plan, (VI) with respect to the making
available of medical assistance for hospice care to terminally ill
individuals who have made a voluntary election described in
section 1905(o) to receive hospice care instead of medical as-
sistance for certain other services, such assistance may not be
made available in an amount, duration, or scope less than that
provided under title XVIII, and the making available of such
assistance shall not, by reason of this paragraph (10), require
the making available of medical assistance for hospice care to
other individuals or the making available of medical assistance
for services waived by such terminally ill individuals, (VII) the
medical assistance made available to an individual described in
subsection (1)(1)(A) who is eligible for medical assistance only
because of subparagraph (A)A)(IV) or (A)(ii1)(IX) shall be limited
to medical assistance for services related to pregnancy (includ-
ing prenatal, delivery, postpartum, and family planning serv-
ices) and to other conditions which may complicate pregnancy,
(VIII) the medical assistance made available to a qualified
medicare beneficiary described in section 1905(p)(1) who is
only entitled to medical assistance because the individual is
such a beneficiary shall be limited to medical assistance for
medicare cost-sharing (described in section 1905(p)(3)), subject
to the provisions of subsection (n) and section 1916(b), (IX) the
making available of respiratory care services in accordance
with subsection (e)(9) shall not, by reason of this paragraph
(10), require the making available of such services, or the mak-
ing available of such services of the same amount, duration,
and scope, to any individuals not included under subsection
(e)(9)(A), provided such services are made available (in the
same amount, duration, and scope) to all individuals described
in such subsection, (X) if the plan provides for any fixed
durational limit on medical assistance for inpatient hospital
services (whether or not such a limit varies by medical condi-
tion or diagnosis), the plan must establish exceptions to such
a limit for medically necessary inpatient hospital services fur-
nished with respect to individuals under one year of age in a
hospital defined under the State plan, pursuant to section
1923(a)(1)(A), as a disproportionate share hospital and sub-
paragraph (B) (relating to comparability) shall not be con-
strued as requiring such an exception for other individuals,
services, or hospitals, (XI) the making available of medical as-
sistance to cover the costs of premiums, deductibles, coinsur-
ance, and other cost-sharing obligations for certain individuals
for private health coverage as described in section 1906 shall
not, by reason of paragraph (10), require the making available
of any such benefits or the making available of services of the
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same amount, duration, and scope of such private coverage to
any other individuals, (XII) the medical assistance made avail-
able to an individual described in subsection (u)(1) who is eligi-
ble for medical assistance only because of subparagraph (F)
shall be limited to medical assistance for COBRA continuation
premiums (as defined in subsection (u)(2)), (XIII) the medical
assistance made available to an individual described in sub-
section (z)(1) who is eligible for medical assistance only because
of subparagraph (A)(ii)(XII) shall be limited to medical assist-
ance for TB-related services (described in subsection (z)(2)),
(XIV) the medical assistance made available to an individual
described in subsection (aa) who is eligible for medical assist-
ance only because of subparagraph (A)(10)(ii))(XVIII) shall be
limited to medical assistance provided during the period in
which such an individual requires treatment for breast or cer-
vical cancer (XV) the medical assistance made available to an
individual described in subparagraph (A)G)(VIII) shall be lim-
ited to medical assistance described in subsection (k)(1), (XVI)
the medical assistance made available to an individual de-
scribed in subsection (ii) shall be limited to family planning
services and supplies described in section 1905(a)(4)(C) includ-
ing medical diagnosis and treatment services that are provided
pursuant to a family planning service in a family planning set-
ting and (XVII) if an individual is described in subclause (IX)
of subparagraph (A)(i) and is also described in subclause (VIII)
of that subparagraph, the medical assistance shall be made
available to the individual through subclause (IX) instead of
through subclause (VIII);

(11)(A) provide for entering into cooperative arrangements
with the State agencies responsible for administering or super-
vising the administration of health services and vocational re-
habilitation services in the State looking toward maximum uti-
lization of such services in the provision of medical assistance
under the plan, (B) provide, to the extent prescribed by the
Secretary, for entering into agreements, with any agency, insti-
tution, or organization receiving payments under (or through
an allotment under) title V, (i) providing for utilizing such
agency, institution, or organization in furnishing care and serv-
ices which are available under such title or allotment and
which are included in the State plan approved under this sec-
tion (i1) making such provision as may be appropriate for reim-
bursing such agency, institution, or organization for the cost of
any such care and services furnished any individual for which
payment would otherwise be made to the State with respect to
the individual under section 1903, and (iii) providing for coordi-
nation of information and education on pediatric vaccinations
and delivery of immunization services, and (C) provide for co-
ordination of the operations under this title, including the pro-
vision of information and education on pediatric vaccinations
and the delivery of immunization services, with the State’s op-
erations under the special supplemental nutrition program for
women, infants, and children under section 17 of the Child Nu-
trition Act of 1966;
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(12) provide that, in determining whether an individual is
blind, there shall be an examination by a physician skilled in
the diseases of the eye or by an optometrist, whichever the in-
dividual may select;

(13) provide—

(A) for a public process for determination of rates of pay-
ment under the plan for hospital services, nursing facility
services, and services of intermediate care facilities for the
mentally retarded under which—

(i) proposed rates, the methodologies underlying the
establishment of such rates, and justifications for the
proposed rates are published,

(i) providers, beneficiaries and their representa-
tives, and other concerned State residents are given a
reasonable opportunity for review and comment on the
proposed rates, methodologies, and justifications,

(i11) final rates, the methodologies underlying the es-
tablishment of such rates, and justifications for such
final rates are published, and

(iv) in the case of hospitals, such rates take into ac-
count (in a manner consistent with section 1923) the
situation of hospitals which serve a disproportionate
number of low-income patients with special needs;

(B) for payment for hospice care in amounts no lower
than the amounts, using the same methodology, used
under part A of title XVIII and for payment of amounts
under section 1905(0)(3); except that in the case of hospice
care which is furnished to an individual who is a resident
of a nursing facility or intermediate care facility for the
mentally retarded, and who would be eligible under the
plan for nursing facility services or services in an inter-
mediate care facility for the mentally retarded if he had
not elected to receive hospice care, there shall be paid an
additional amount, to take into account the room and
board furnished by the facility, equal to at least 95 percent
of the rate that would have been paid by the State under
the plan for facility services in that facility for that indi-
vidual; and

(C) payment for primary care services (as defined in sub-
section (jj)) furnished in 2013 and 2014 by a physician
with a primary specialty designation of family medicine,
general internal medicine, or pediatric medicine at a rate
not less than 100 percent of the payment rate that applies
to such services and physician under part B of title XVIII
(or, if greater, the payment rate that would be applicable
under such part if the conversion factor under section
1848(d) for the year involved were the conversion factor
under such section for 2009);

(14) provide that enrollment fees, premiums, or similar
charges, and deductions, cost sharing, or similar charges, may
be imposed only as provided in section 1916;

(15) provide for payment for services described in clause (B)
or (C) of section 1905(a)(2) under the plan in accordance with
subsection (bb);
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(16) provide for inclusion, to the extent required by regula-
tions prescribed by the Secretary, of provisions (conforming to
such regulations) with respect to the furnishing of medical as-
sistance under the plan to individuals who are residents of the
State but are absent therefrom:;

(17) except as provided in subsections (e)(14), [(e)(14)]
(e)(15), (1)(3), (m)(3), and (m)(4), include reasonable standards
(which shall be comparable for all groups and may, in accord-
ance with standards prescribed by the Secretary, differ with re-
spect to income levels, but only in the case of applicants or re-
cipients of assistance under the plan who are not receiving aid
or assistance under any plan of the State approved under title
I, X, XIV, or XVI, or part A of title IV, and with respect to
whom supplemental security income benefits are not being
paid under title XVI, based on the variations between shelter
costs in urban areas and in rural areas) for determining eligi-
bility for and the extent of medical assistance under the plan
which (A) are consistent with the objectives of this title, (B)
provide for taking into account only such income and resources
as are, as determined in accordance with standards prescribed
by the Secretary, available to the applicant or recipient and (in
the case of any applicant or recipient who would, except for in-
come and resources, be eligible for aid or assistance in the form
of money payments under any plan of the State approved
under title I, X, XIV, or XVI, or part A of title IV, or to have
paid with respect to him supplemental security income benefits
under title XVI) as would not be disregarded (or set aside for
future needs) in determining his eligibility for such aid, assist-
ance, or benefits, (C) provide for reasonable evaluation of any
such income or resources, and (D) do not take into account the
financial responsibility of any individual for any applicant or
recipient of assistance under the plan unless such applicant or
recipient is such individual’s spouse or such individual’s child
who is under age 21 or (with respect to States eligible to par-
ticipate in the State program established under title XVI), is
blind or permanently and totally disabled, or is blind or dis-
abled as defined in section 1614 (with respect to States which
are not eligible to participate in such program); and provide for
flexibility in the application of such standards with respect to
income by taking into account, except to the extent prescribed
by the Secretary, the costs (whether in the form of insurance
premiums, payments made to the State under section
1903(f)(2)(B), or otherwise and regardless of whether such costs
are reimbursed under another public program of the State or
political subdivision thereof) incurred for medical care or for
any other type of remedial care recognized under State law;

(18) comply with the provisions of section 1917 with respect
to liens, adjustments and recoveries of medical assistance cor-
rectly paid, transfers of assets, and treatment of certain trusts;

(19) provide such safeguards as may be necessary to assure
that eligibility for care and services under the plan will be de-
termined, and such care and services will be provided, in a
manner consistent with simplicity of administration and the
best interests of the recipients;
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(20) if the State plan includes medical assistance in behalf
of individuals 65 years of age or older who are patients in in-
stitutions for mental diseases—

(A) provide for having in effect such agreements or other
arrangements with State authorities concerned with men-
tal diseases, and, where appropriate, with such institu-
tions, as may be necessary for carrying out the State plan,
including arrangements for joint planning and for develop-
ment of alternate methods of care, arrangements providing
assurance of immediate readmittance to institutions where
needed for individuals under alternate plans of care, and
arrangements providing for access to patients and facili-
ties, for furnishing information, and for making reports;

(B) provide for an individual plan for each such patient
to assure that the institutional care provided to him is in
his best interests, including, to that end, assurances that
there will be initial and periodic review of his medical and
other needs, that he will be given appropriate medical
treatment within the institution, and that there will be a
periodic determination of his need for continued treatment
in the institution; and

(C) provide for the development of alternate plans of
care, making maximum utilization of available resources,
for recipients 65 years of age or older who would otherwise
need care in such institutions, including appropriate med-
ical treatment and other aid or assistance; for services re-
ferred to in section 3(a)(4)(A)i) and (i) or section
1603(a)(4)(A)(i) and (ii) which are appropriate for such re-
cipients and for such patients; and for methods of adminis-
tration necessary to assure that the responsibilities of the
State agency under the State plan with respect to such re-
cipients and such patients will be effectively carried out;

(21) if the State plan includes medical assistance in behalf
of individuals 65 years of age or older who are patients in pub-
lic institutions for mental diseases, show that the State is mak-
ing satisfactory progress toward developing and implementing
a comprehensive mental health program, including provision
for utilization of community mental health centers, nursing fa-
cilities, and other alternatives to care in public institutions for
mental diseases;

(22) include descriptions of (A) the kinds and numbers of
professional medical personnel and supporting staff that will
be used in the administration of the plan and of the respon-
sibilities they will have, (B) the standards, for private or public
institutions in which recipients of medical assistance under the
plan may receive care or services, that will be utilized by the
State authority or authorities responsible for establishing and
maintaining such standards, (C) the cooperative arrangements
with State health agencies and State vocational rehabilitation
agencies entered into with a view to maximum utilization of
and coordination of the provision of medical assistance with
the services administered or supervised by such agencies, and
(D) other standards and methods that the State will use to as-
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sure that medical or remedial care and services provided to re-
cipients of medical assistance are of high quality;

(23) provide that (A) any individual eligible for medical as-
sistance (including drugs) may obtain such assistance from any
institution, agency, community pharmacy, or person, qualified
to perform the service or services required (including an orga-
nization which provides such services, or arranges for their
availability, on a prepayment basis), who undertakes to pro-
vide him such services, and (B) an enrollment of an individual
eligible for medical assistance in a primary care case-manage-
ment system (described in section 1915(b)(1)), a medicaid man-
aged care organization, or a similar entity shall not restrict the
choice of the qualified person from whom the individual may
receive services under section 1905(a)(4)(C), except as provided
in subsection (g) and in section 1915, except that this para-
graph shall not apply in the case of Puerto Rico, the Virgin Is-
lands, and Guam, and except that nothing in this paragraph
shall be construed as requiring a State to provide medical as-
sistance for such services furnished by a person or entity con-
victed of a felony under Federal or State law for an offense
which the State agency determines is inconsistent with the
best interests of beneficiaries under the State plan or by a pro-
vider or supplier to which a moratorium under subsection
(kk)(4) is applied during the period of such moratorium’;

(24) effective July 1, 1969, provide for consultative services
by health agencies and other appropriate agencies of the State
to hospitals, nursing facilities, home health agencies, clinics,
laboratories, and such other institutions as the Secretary may
specify in order to assist them (A) to qualify for payments
under this Act, (B) to establish and maintain such fiscal
records as may be necessary for the proper and efficient ad-
ministration of this Act, and (C) to provide information needed
to determine payments due under this Act on account of care
and services furnished to individuals;

(25) provide—

(A) that the State or local agency administering such
plan will take all reasonable measures to ascertain the
legal liability of third parties (including health insurers,
self-insured plans, group health plans (as defined in sec-
tion 607(1) of the Employee Retirement Income Security
Act of 1974), service benefit plans, managed care organiza-
tions, pharmacy benefit managers, or other parties that
are, by statute, contract, or agreement, legally responsible
for payment of a claim for a health care item or service)
to pay for care and services available under the plan, in-
cluding—

(i) the collection of sufficient information (as speci-
fied by the Secretary in regulations) to enable the
State to pursue claims against such third parties, with
such information being collected at the time of any de-
termination or redetermination of eligibility for med-
ical assistance, and

(i) the submission to the Secretary of a plan (sub-
ject to approval by the Secretary) for pursuing claims
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against such third parties, which plan shall be inte-
grated with, and be monitored as a part of the Sec-
retary’s review of, the State’s mechanized claims proc-
essing and information retrieval systems required
under section 1903(r);

(B) that in any case where such a legal liability is found
to exist after medical assistance has been made available
on behalf of the individual and where the amount of reim-
bursement the State can reasonably expect to recover ex-
ceeds the costs of such recovery, the State or local agency
will seek reimbursement for such assistance;

(C) that in the case of an individual who is entitled to
medical assistance under the State plan with respect to a
service for which a third party is liable for payment, the
person furnishing the service may not seek to collect from
the individual (or any financially responsible relative or
representative of that individual) payment of an amount
for that service (i) if the total of the amount of the liabil-
ities of third parties for that service is at least equal to the
amount payable for that service under the plan (dis-
regarding section 1916), or (ii) in an amount which exceeds
the lesser of (I) the amount which may be collected under
section 1916, or (II) the amount by which the amount pay-
able for that service under the plan (disregarding section
1916) exceeds the total of the amount of the liabilities of
third parties for that service;

(D) that a person who furnishes services and is partici-
pating under the plan may not refuse to furnish services
to an individual (who is entitled to have payment made
under the plan for the services the person furnishes) be-
cause of a third party’s potential liability for payment for
the service;

(E) that in the case of prenatal or preventive pediatric
care (including early and periodic screening and diagnosis
services under section 1905(a)(4)(B)) covered under the
State plan, the State shall—

(i) make payment for such service in accordance
with the usual payment schedule under such plan for
such services without regard to the liability of a third
party for payment for such services, except that the
State may, if the State determines doing so is cost-ef-
fective and will not adversely affect access to care,
only make such payment if a third party so liable has
not made payment within 90 days after the date the
provider of such services has initially submitted a
claim to such third party for payment for such serv-
ices; and

(i1) seek reimbursement from such third party in ac-
cordance with subparagraph (B);

(F) that in the case of any services covered under such
plan which are provided to an individual on whose behalf
child support enforcement is being carried out by the State
agency under part D of title IV of this Act, the State
shall—
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(i) make payment for such service in accordance
with the usual payment schedule under such plan for
such services without regard to any third-party liabil-
ity for payment for such services, if such third-party
liability is derived (through insurance or otherwise)
from the parent whose obligation to pay support is
being enforced by such agency, if payment has not
been made by such third party within 90 days after
the date the provider of such services has initially sub-
mitted a claim to such third party for payment for
such services, except that the State may make such
payment within 30 days after such date if the State
determines doing so is cost-effective and necessary to
ensure access to care.;

(i1) seek reimbursement from such third party in ac-
cordance with subparagraph (B);

(G) that the State prohibits any health insurer (includ-
ing a group health plan, as defined in section 607(1) of the
Employee Retirement Income Security Act of 1974, a self-
insured plan, a service benefit plan, a managed care orga-
nization, a pharmacy benefit manager, or other party that
is, by statute, contract, or agreement, legally responsible
for payment of a claim for a health care item or service),
in enrolling an individual or in making any payments for
benefits to the individual or on the individual’s behalf,
from taking into account that the individual is eligible for
or is provided medical assistance under a plan under this
title for such State, or any other State;

(H) that to the extent that payment has been made
under the State plan for medical assistance in any case
where a third party has a legal liability to make payment
for such assistance, the State has in effect laws under
which, to the extent that payment has been made under
the State plan for medical assistance for health care items
or services furnished to an individual, the State is consid-
ered to have acquired the rights of such individual to any
payments by such third party; and

(I) that the State shall provide assurances satisfactory to
the Secretary that the State has in effect laws requiring
health insurers, including self-insured plans, group health
plans (as defined in section 607(1) of the Employee Retire-
ment Income Security Act of 1974), service benefit plans,
managed care organizations, pharmacy benefit managers,
or other parties that are, by statute, contract, or agree-
ment, legally responsible for payment of a claim for a
health care item or service, as a condition of doing busi-
ness in the State, to—

(i) provide, with respect to individuals who are eligi-
ble (and, at State option, individuals who apply or
whose eligibility for medical assistance is being evalu-
ated in accordance with section 1902(e)(13)(D)) for, or
are provided, medical assistance under the State plan
under this title (and, at State option, child health as-
sistance under title XXI), upon the request of the
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State, information to determine during what period
the individual or their spouses or their dependents
may be (or may have been) covered by a health in-
surer and the nature of the coverage that is or was
provided by the health insurer (including the name,
address, and identifying number of the plan) in a man-
ner prescribed by the Secretary;

(i) accept the State’s right of recovery and the as-
signment to the State of any right of an individual or
other entity to payment from the party for an item or
service for which payment has been made under the
State plan;

(iii) respond to any inquiry by the State regarding a
claim for payment for any health care item or service
that is submitted not later than 3 years after the date
of the provision of such health care item or service;
and

(iv) agree not to deny a claim submitted by the State
solely on the basis of the date of submission of the
claim, the type or format of the claim form, or a fail-
ure to present proper documentation at the point-of-
sale that is the basis of the claim, if—

(I) the claim is submitted by the State within
the 3-year period beginning on the date on which
the item or service was furnished; and

(IT) any action by the State to enforce its rights
with respect to such claim is commenced within 6
years of the State’s submission of such claim;

(26) if the State plan includes medical assistance for inpa-
tient mental hospital services, provide, with respect to each pa-
tient receiving such services, for a regular program of medical
review (including medical evaluation) of his need for such serv-
ices, and for a written plan of care;

(27) provide for agreements with every person or institution
providing services under the State plan under which such per-
son or institution agrees (A) to keep such records as are nec-
essary fully to disclose the extent of the services provided to
individuals receiving assistance under the State plan, and (B)
to furnish the State agency or the Secretary with such infor-
mation, regarding any payments claimed by such person or in-
stitution for providing services under the State plan, as the
State agency or the Secretary may from time to time request;

(28) provide—

(A) that any nursing facility receiving payments under
such plan must satisfy all the requirements of subsections
(b) through (d) of section 1919 as they apply to such facili-
ties;

(B) for including in “nursing facility services” at least
the items and services specified (or deemed to be specified)
by the Secretary under section 1919(f)(7) and making
available upon request a description of the items and serv-
ices so included,;
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(C) for procedures to make available to the public the
data and methodology used in establishing payment rates
for nursing facilities under this title; and

(D) for compliance (by the date specified in the respec-
tive sections) with the requirements of—

(1) section 1919(e);

(ii) section 1919(g) (relating to responsibility for sur-
vey and certification of nursing facilities); and

(iii) sections 1919(h)(2)(B) and 1919(h)(2)(D) (relat-
ing to establishment and application of remedies);

(29) include a State program which meets the requirements
set forth in section 1908, for the licensing of administrators of
nursing homes;

(30)(A) provide such methods and procedures relating to the
utilization of, and the payment for, care and services available
under the plan (including but not limited to utilization review
plans as provided for in section 1903(i)(4)) as may be necessary
to safeguard against unnecessary utilization of such care and
services and to assure that payments are consistent with effi-
ciency, economy, and quality of care and are sufficient to enlist
enough providers so that care and services are available under
the plan at least to the extent that such care and services are
available to the general population in the geographic area; and

(B) provide, under the program described in subparagraph
(A), that—

(i) each admission to a hospital, intermediate care facil-
ity for the mentally retarded, or hospital for mental dis-
eases is reviewed or screened in accordance with criteria
established by medical and other professional personnel
who are not themselves directly responsible for the care of
the patient involved, and who do not have a significant fi-
nancial interest in any such institution and are not, except
in the case of a hospital, employed by the institution pro-
viding the care involved, and

(ii) the information developed from such review or
screening, along with the data obtained from prior reviews
of the necessity for admission and continued stay of pa-
tients by such professional personnel, shall be used as the
basis for establishing the size and composition of the sam-
ple of admissions to be subject to review and evaluation by
such personnel, and any such sample may be of any size
up to 100 percent of all admissions and must be of suffi-
cient size to serve the purpose of (I) identifying the pat-
terns of care being provided and the changes occurring
over time in such patterns so that the need for modifica-
tion may be ascertained, and (II) subjecting admissions to
early or more extensive review where information indi-
cates that such consideration is warranted to a hospital,
intermediate care facility for the mentally retarded, or hos-
pital for mental diseases;

(81) with respect to services in an intermediate care facility
for the mentally retarded (where the State plan includes med-
ical assistance for such services) provide, with respect to each
patient receiving such services, for a written plan of care, prior
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to admission to or authorization of benefits in such facility, in
accordance with regulations of the Secretary, and for a regular
program of independent professional review (including medical
evaluation) which shall periodically review his need for such
services;

(382) provide that no payment under the plan for any care or
service provided to an individual shall be made to anyone other
than such individual or the person or institution providing
such care or service, under an assignment or power of attorney
or otherwise; except that—

(A) in the case of any care or service provided by a phy-
sician, dentist, or other individual practitioner, such pay-
ment may be made (i) to the employer of such physician,
dentist, or other practitioner if such physician, dentist, or
practitioner is required as a condition of his employment
to turn over his fee for such care or service to his em-
ployer, or (ii) (where the care or service was provided in
a hospital, clinic, or other facility) to the facility in which
the care or service was provided if there is a contractual
arrangement between such physician, dentist, or practi-
tioner and such facility under which such facility submits
the bill for such care or service;

(B) nothing in this paragraph shall be construed (i) to
prevent the making of such a payment in accordance with
an assignment from the person or institution providing the
care or service involved if such assignment is made to a
governmental agency or entity or is established by or pur-
suant to the order of a court of competent jurisdiction, or
(i1) to preclude an agent of such person or institution from
receiving any such payment if (but only if) such agent does
so pursuant to an agency agreement under which the com-
pensation to be paid to the agent for his services for or in
connection with the billing or collection of payments due
such person or institution under the plan is unrelated (di-
rectly or indirectly) to the amount of such payments or the
billings therefor, and is not dependent upon the actual col-
lection of any such payment;

(C) in the case of services furnished (during a period
that does not exceed 14 continuous days in the case of an
informal reciprocal arrangement or 90 continuous days (or
such longer period as the Secretary may provide) in the
case of an arrangement involving per diem or other fee-for-
time compensation) by, or incident to the services of, one
physician to the patients of another physician who submits
the claim for such services, payment shall be made to the
physician submitting the claim (as if the services were fur-
nished by, or incident to, the physician’s services), but only
if the claim identifies (in a manner specified by the Sec-
retary) the physician who furnished the services; and

(D) in the case of payment for a childhood vaccine ad-
ministered before October 1, 1994, to individuals entitled
to medical assistance under the State plan, the State plan
may make payment directly to the manufacturer of the
vaccine under a voluntary replacement program agreed to
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by the State pursuant to which the manufacturer (i) sup-
plies doses of the vaccine to providers administering the
vaccine, (ii) periodically replaces the supply of the vaccine,
and (iii) charges the State the manufacturer’s price to the
Centers for Disease Control and Prevention for the vaccine
so administered (which price includes a reasonable amount
to cover shipping and the handling of returns);

(33) provide—

(A) that the State health agency, or other appropriate
State medical agency, shall be responsible for establishing
a plan, consistent with regulations prescribed by the Sec-
retary, for the review by appropriate professional health
personnel of the appropriateness and quality of care and
services furnished to recipients of medical assistance
under the plan in order to provide guidance with respect
thereto in the administration of the plan to the State agen-
cy established or designated pursuant to paragraph (5)
and, where applicable, to the State agency described in the
second sentence of this subsection; and

(B) that, except as provided in section 1919(g), the State
or local agency utilized by the Secretary for the purpose
specified in the first sentence of section 1864(a), or, if such
agency is not the State agency which is responsible for li-
censing health institutions, the State agency responsible
for such licensing, will perform for the State agency ad-
ministering or supervising the administration of the plan
approved under this title the function of determining
whether institutions and agencies meet the requirements
for participation in the program under such plan, except
that, if the Secretary has cause to question the adequacy
of such determinations, the Secretary is authorized to vali-
date State determinations and, on that basis, make inde-
pendent and binding determinations concerning the extent
to which individual institutions and agencies meet the re-
quirements for participation,;

(84) provide that in the case of any individual who has been
determined to be eligible for medical assistance under the plan,
such assistance will be made available to him for care and
services included under the plan and furnished [in or after the
third month before the month in which he made application]
in or after the month in which the individual made application
(or application was made on his behalf in the case of a de-
ceased individual) for such assistance if such individual was (or
upon application would have been) eligible for such assistance
at the time such care and services were furnished,;

(35) provide that any disclosing entity (as defined in section
1124(a)(2)) receiving payments under such plan complies with
the requirements of section 1124;

(36) provide that within 90 days following the completion of
each survey of any health care facility, laboratory, agency, clin-
ic, or organization, by the appropriate State agency described
in paragraph (9), such agency shall (in accordance with regula-
tions of the Secretary) make public in readily available form
and place the pertinent findings of each such survey relating
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to the compliance of each such health care facility, laboratory,
clinic, agency, or organization with (A) the statutory conditions
of participation imposed under this title, and (B) the major ad-
ditional conditions which the Secretary finds necessary in the
interest of health and safety of individuals who are furnished
care or services by any such facility, laboratory, clinic, agency,
or organization,;

(87) provide for claims payment procedures which (A) ensure
that 90 per centum of claims for payment (for which no further
written information or substantiation is required in order to
make payment) made for services covered under the plan and
furnished by health care practitioners through individual or
group practices or through shared health facilities are paid
within 30 days of the date of receipt of such claims and that
99 per centum of such claims are paid within 90 days of the
date of receipt of such claims, and (B) provide for procedures
of prepayment and postpayment claims review, including re-
view of appropriate data with respect to the recipient and pro-
vider of a service and the nature of the service for which pay-
ment is claimed, to ensure the proper and efficient payment of
claims and management of the program,;

(388) require that an entity (other than an individual practi-
tioner or a group of practitioners) that furnishes, or arranges
for the furnishing of, items or services under the plan, shall
supply (within such period as may be specified in regulations
by the Secretary or by the single State agency which admin-
isters or supervises the administration of the plan) upon re-
quest specifically addressed to such entity by the Secretary or
such State agency, the information described in section
1128(b)(9);

(39) provide that the State agency shall exclude any specified
individual or entity from participation in the program under
the State plan for the period specified by the Secretary, when
required by him to do so pursuant to section 1128 or section
1128A, terminate the participation of any individual or entity
in such program if (subject to such exceptions as are permitted
with respect to exclusion under sections 1128(c)(3)(B) and
1128(d)(3)(B)) participation of such individual or entity is ter-
minated under title XVIII, any other State plan under this title
(or waiver of the plan), or any State child health plan under
title XXI (or waiver of the plan) and such termination is in-
cluded by the Secretary in any database or similar system de-
veloped pursuant to section 6401(b)(2) of the Patient Protection
and Affordable Care Act, and provide that no payment may be
made under the plan with respect to any item or service fur-
nished by such individual or entity during such period;

(40) require each health services facility or organization
which receives payments under the plan and of a type for
which a uniform reporting system has been established under
section 1121(a) to make reports to the Secretary of information
described in such section in accordance with the uniform re-
porting system (established under such section) for that type of
facility or organization;
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(41) provide, in accordance with subsection (kk)(8) (as appli-
cable), that whenever a provider of services or any other per-
son is terminated, suspended, or otherwise sanctioned or pro-
hibited from participating under the State plan, the State
agency shall promptly notify the Secretary and, in the case of
a physician and notwithstanding paragraph (7), the State med-
ical licensing board of such action;

(42) provide that—

(A) the records of any entity participating in the plan
and providing services reimbursable on a cost-related basis
will be audited as the Secretary determines to be nec-
essary to insure that proper payments are made under the
plan; and

(B) not later than December 31, 2010, the State shall—

(i) establish a program under which the State con-
tracts (consistent with State law and in the same
manner as the Secretary enters into contracts with re-
covery audit contractors under section 1893(h), subject
to such exceptions or requirements as the Secretary
may require for purposes of this title or a particular
State) with 1 or more recovery audit contractors for
the purpose of identifying underpayments and over-
payments and recouping overpayments under the
State plan and under any waiver of the State plan
with respect to all services for which payment is made
to any entity under such plan or waiver; and
h(ii) provide assurances satisfactory to the Secretary
that—

(I) under such contracts, payment shall be made
to such a contractor only from amounts recovered;

(IT) from such amounts recovered, payment—

(aa) shall be made on a contingent basis for
collecting overpayments; and

(bb) may be made in such amounts as the
State may specify for identifying underpay-
ments;

(IIT) the State has an adequate process for enti-
ties to appeal any adverse determination made by
such contractors; and

(IV) such program is carried out in accordance
with such requirements as the Secretary shall
specify, including—

(aa) for purposes of section 1903(a)(7), that
amounts expended by the State to carry out
the program shall be considered amounts ex-
pended as necessary for the proper and effi-
cient administration of the State plan or a
waiver of the plan;

(bb) that section 1903(d) shall apply to
amounts recovered under the program; and

(cc) that the State and any such contractors
under contract with the State shall coordinate
such recovery audit efforts with other contrac-
tors or entities performing audits of entities
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receiving payments under the State plan or
waiver in the State, including efforts with
Federal and State law enforcement with re-
spect to the Department of Justice, including
the Federal Bureau of Investigations, the In-
spector General of the Department of Health
and Human Services, and the State medicaid
fraud control unit; and

(43) provide for—

(A) informing all persons in the State who are under the
age of 21 and who have been determined to be eligible for
medical assistance including services described in section
1905(a)(4)(B), of the availability of early and periodic
screening, diagnostic, and treatment services as described
in section 1905(r) and the need for age-appropriate immu-
nizations against vaccine-preventable diseases,

(B) providing or arranging for the provision of such
screening services in all cases where they are requested,

(C) arranging for (directly or through referral to appro-
priate agencies, organizations, or individuals) corrective
treatment the need for which is disclosed by such child
health screening services, and

(D) reporting to the Secretary (in a uniform form and
manner established by the Secretary, by age group and by
basis of eligibility for medical assistance, and by not later
than April 1 after the end of each fiscal year, beginning
with fiscal year 1990) the following information relating to
early and periodic screening, diagnostic, and treatment
services provided under the plan during each fiscal year:

(i) the number of children provided child health
screening services,

(i1) the number of children referred for corrective
treatment (the need for which is disclosed by such
child health screening services),

(iii) the number of children receiving dental services,
and other information relating to the provision of den-
tal services to such children described in section
2108(e) and

(iv) the State’s results in attaining the participation
goals set for the State under section 1905(r);

(44) in each case for which payment for inpatient hospital
services, services in an intermediate care facility for the men-
tally retarded, or inpatient mental hospital services is made
under the State plan—

(A) a physician (or, in the case of skilled nursing facility
services or intermediate care facility services, a physician,
or a nurse practitioner or clinical nurse specialist who is
not an employee of the facility but is working in collabora-
tion with a physician) certifies at the time of admission, or,
if later, the time the individual applies for medical assist-
ance under the State plan (and a physician, a physician
assistant under the supervision of a physician, or, in the
case of skilled nursing facility services or intermediate
care facility services, a physician, or a nurse practitioner
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or clinical nurse specialist who is not an employee of the
facility but is working in collaboration with a physician,
recertifies, where such services are furnished over a period
of time, in such cases, at least as often as required under
section 1903(g)(6) (or, in the case of services that are serv-
ices provided in an intermediate care facility for the men-
tally retarded, every year), and accompanied by such sup-
porting material, appropriate to the case involved, as may
be provided in regulations of the Secretary), that such
services are or were required to be given on an inpatient
basis because the individual needs or needed such services,
and

(B) such services were furnished under a plan estab-
lished and periodically reviewed and evaluated by a physi-
cian, or, in the case of skilled nursing facility services or
intermediate care facility services, a physician, or a nurse
practitioner or clinical nurse specialist who is not an em-
ployee of the facility but is working in collaboration with
a physician;

(45) provide for mandatory assignment of rights of payment
for medical support and other medical care owed to recipients,
in accordance with section 1912;

(46)(A) provide that information is requested and exchanged
for purposes of income and eligibility verification in accordance
with a State system which meets the requirements of section
1137 of this Act; and

(B) provide, with respect to an individual declaring to be a
citizen or national of the United States for purposes of estab-
lishing eligibility under this title, that the State shall satisfy
the requirements of—

(1) section 1903(x); or

(i1) subsection (ee);

(47) provide—

(A) at the option of the State, for making ambulatory
prenatal care available to pregnant women during a pre-
sumptive eligibility period in accordance with section 1920
and provide for making medical assistance for items and
services described in subsection (a) of section 1920A avail-
able to children during a presumptive eligibility period in
accordance with such section and provide for making med-
ical assistance available to individuals described in sub-
section (a) of section 1920B during a presumptive eligi-
bility period in accordance with such section and provide
for making medical assistance available to individuals de-
scribed in subsection (a) of section 1920C during a pre-
surélptive eligibility period in accordance with such section;
an

(B) that any hospital that is a participating provider
under the State plan may elect to be a qualified entity for
purposes of determining, on the basis of preliminary infor-
mation, whether any individual is eligible for medical as-
sistance under the State plan or under a waiver of the
plan for purposes of providing the individual with medical
assistance during a presumptive eligibility period, in the
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same manner, and subject to the same requirements, as
apply to the State options with respect to populations de-
scribed in section 1920, 1920A, 1920B, or 1920C (but with-
out regard to whether the State has elected to provide for
a presumptive eligibility period under any such sections),
subject to such guidance as the Secretary shall establish
and provided that any such election shall cease to be effec-
tive on January 1, 2020, and no such election shall be
made after that date;

(48) provide a method of making cards evidencing eligibility
for medical assistance available to an eligible individual who
does not reside in a permanent dwelling or does not have a
fixed home or mailing address;

(49) provide that the State will provide information and ac-
cess to certain information respecting sanctions taken against
health care practitioners and providers by State licensing au-
thorities in accordance with section 1921;

(50) provide, in accordance with subsection (q), for a monthly
personal needs allowance for certain institutionalized individ-
uals and couples;

(51) meet the requirements of section 1924 (relating to pro-
tection of community spouses);

(52) meet the requirements of section 1925 (relating to exten-
sion of eligibility for medical assistance);

(53) provide—

(A) for notifying in a timely manner all individuals in
the State who are determined to be eligible for medical as-
sistance and who are pregnant women, breastfeeding or
postpartum women (as defined in section 17 of the Child
Nutrition Act of 1966), or children below the age of 5, of
the availability of benefits furnished by the special supple-
mental nutrition program under such section, and

(B) for referring any such individual to the State agency
responsible for administering such program,;

(54) in the case of a State plan that provides medical assist-
ance for covered outpatient drugs (as defined in section
1927(k)), comply with the applicable requirements of section
1927,

(55) provide for receipt and initial processing of applications
of individuals for medical assistance under subsection
(a)(10)(A)G)IV), (a)(10)(A)EX(VD), (a)(10)(A)G)(VID), or
(a)(10)(A)GIXIX)—

(A) at locations which are other than those used for the
receipt and processing of applications for aid under part A
of title IV and which include facilities defined as dispropor-
tionate share hospitals under section 1923(a)(1)(A) and
Federally-qualified health centers described in section
1905(1)(2)(B), and

(B) using applications which are other than those used
for applications for aid under such part;

(56) provide, in accordance with subsection (s), for adjusted
payments for certain inpatient hospital services;

(57) provide that each hospital, nursing facility, provider of
home health care or personal care services, hospice program,
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or medicaid managed care organization (as defined in section
1903(m)(1)(A)) receiving funds under the plan shall comply
with the requirements of subsection (w);

(58) provide that the State, acting through a State agency,
association, or other private nonprofit entity, develop a written
description of the law of the State (whether statutory or as rec-
ognized by the courts of the State) concerning advance direc-
tives that would be distributed by providers or organizations
under the requirements of subsection (w);

(59) maintain a list (updated not less often than monthly,
and containing each physician’s unique identifier provided
under the system established under subsection (x)) of all physi-
cians who are certified to participate under the State plan;

(60) provide that the State agency shall provide assurances
satisfactory to the Secretary that the State has in effect the
laws relating to medical child support required under section
1908A;

(61) provide that the State must demonstrate that it oper-
ates a medicaid fraud and abuse control unit described in sec-
tion 1903(q) that effectively carries out the functions and re-
quirements described in such section, as determined in accord-
ance with standards established by the Secretary, unless the
State demonstrates to the satisfaction of the Secretary that the
effective operation of such a unit in the State would not be
cost-effective because minimal fraud exists in connection with
the provision of covered services to eligible individuals under
the State plan, and that beneficiaries under the plan will be
protected from abuse and neglect in connection with the provi-
sion of medical assistance under the plan without the existence
of such a unit;

(62) provide for a program for the distribution of pediatric
vaccines to program-registered providers for the immunization
of vaccine-eligible children in accordance with section 1928;

(63) provide for administration and determinations of eligi-
bility with respect to individuals who are (or seek to be) eligi-
ble for medical assistance based on the application of section
1931,

(64) provide, not later than 1 year after the date of the en-
actment of this paragraph, a mechanism to receive reports
from beneficiaries and others and compile data concerning al-
leged instances of waste, fraud, and abuse relating to the oper-
ation of this title;

(65) provide that the State shall issue provider numbers for
all suppliers of medical assistance consisting of durable med-
ical equipment, as defined in section 1861(n), and the State
shall not issue or renew such a supplier number for any such
supplier unless—

(A)@) full and complete information as to the identity of
each person with an ownership or control interest (as de-
fined in section 1124(a)(3)) in the supplier or in any sub-
contractor (as defined by the Secretary in regulations) in
which the supplier directly or indirectly has a 5 percent or
more ownership interest; and
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(i1) to the extent determined to be feasible under regula-
tions of the Secretary, the name of any disclosing entity
(as defined in section 1124(a)(2)) with respect to which a
person with such an ownership or control interest in the
supplier is a person with such an ownership or control in-
terest in the disclosing entity; and

(B) a surety bond in a form specified by the Secretary
under section 1834(a)(16)(B) and in an amount that is not
less than $50,000 or such comparable surety bond as the
Secretary may permit under the second sentence of such
section;

(66) provide for making eligibility determinations under sec-
tion 1935(a);

(67) provide, with respect to services covered under the State
plan (but not under title XVIII) that are furnished to a PACE
program eligible individual enrolled with a PACE provider by
a provider participating under the State plan that does not
have a contract or other agreement with the PACE provider
that establishes payment amounts for such services, that such
participating provider may not require the PACE provider to
pay the participating provider an amount greater than the
amount that would otherwise be payable for the service to the
participating provider under the State plan for the State where
the PACE provider is located (in accordance with regulations
issued by the Secretary);

(68) provide that any entity that receives or makes annual
payments under the State plan of at least $5,000,000, as a con-
dition of receiving such payments, shall—

(A) establish written policies for all employees of the en-
tity (including management), and of any contractor or
agent of the entity, that provide detailed information about
the False Claims Act established under sections 3729
through 3733 of title 31, United States Code, administra-
tive remedies for false claims and statements established
under chapter 38 of title 31, United States Code, any State
laws pertaining to civil or criminal penalties for false
claims and statements, and whistleblower protections
under such laws, with respect to the role of such laws in
preventing and detecting fraud, waste, and abuse in Fed-
eral health care programs (as defined in section 1128B(f));

(B) include as part of such written policies, detailed pro-
visions regarding the entity’s policies and procedures for
detecting and preventing fraud, waste, and abuse; and

(C) include in any employee handbook for the entity, a
specific discussion of the laws described in subparagraph
(A), the rights of employees to be protected as whistle-
blowers, and the entity’s policies and procedures for detect-
ing and preventing fraud, waste, and abuse;

(69) provide that the State must comply with any require-
ments determined by the Secretary to be necessary for carrying
out the Medicaid Integrity Program established under section
1936;

(70) at the option of the State and notwithstanding para-
graphs (1), (10)(B), and (23), provide for the establishment of
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a non-emergency medical transportation brokerage program in
order to more cost-effectively provide transportation for indi-
viduals eligible for medical assistance under the State plan
who need access to medical care or services and have no other
means of transportation which—
(A) may include a wheelchair van, taxi, stretcher car,
bus passes and tickets, secured transportation, and such
other transportation as the Secretary determines appro-

priate; and
(B) may be conducted under contract with a broker
who—

(i) is selected through a competitive bidding process
based on the State’s evaluation of the broker’s experi-
ence, performance, references, resources, qualifica-
tions, and costs;

(i1) has oversight procedures to monitor beneficiary
access and complaints and ensure that transport per-
sonnel are licensed, qualified, competent, and cour-
teous;

(iii) is subject to regular auditing and oversight by
the State in order to ensure the quality of the trans-
portation services provided and the adequacy of bene-
ficiary access to medical care and services; and

(iv) complies with such requirements related to pro-
hibitions on referrals and conflict of interest as the
Secretary shall establish (based on the prohibitions on
physician referrals under section 1877 and such other
prohibitions and requirements as the Secretary deter-
mines to be appropriate);

(71) provide that the State will implement an asset
verification program as required under section 1940;

(72) provide that the State will not prevent a Federally-
qualified health center from entering into contractual relation-
ships with private practice dental providers in the provision of
Federally-qualified health center services;

(73) in the case of any State in which 1 or more Indian
Health Programs or Urban Indian Organizations furnishes
health care services, provide for a process under which the
State seeks advice on a regular, ongoing basis from designees
of such Indian Health Programs and Urban Indian Organiza-
tions on matters relating to the application of this title that
are likely to have a direct effect on such Indian Health Pro-
grams and Urban Indian Organizations and that—

(A) shall include solicitation of advice prior to submis-
sion of any plan amendments, waiver requests, and pro-
posals for demonstration projects likely to have a direct ef-
fect on Indians, Indian Health Programs, or Urban Indian
Organizations; and

(B) may include appointment of an advisory committee
and of a designee of such Indian Health Programs and
Urban Indian Organizations to the medical care advisory
committee advising the State on its State plan under this
title;
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(74) provide for maintenance of effort under the State plan
or under any waiver of the plan in accordance with subsection
(gg); and

(75) provide that, beginning January 2015, and annually
thereafter, the State shall submit a report to the Secretary
that contains—

(A) the total number of enrolled and newly enrolled indi-
viduals in the State plan or under a waiver of the plan for
the fiscal year ending on September 30 of the preceding
calendar year, disaggregated by population, including chil-
dren, parents, nonpregnant childless adults, disabled indi-
viduals, elderly individuals, and such other categories or
sub-categories of individuals eligible for medical assistance
under the State plan or under a waiver of the plan as the
Secretary may require;

(B) a description, which may be specified by population,
of the outreach and enrollment processes used by the State
during such fiscal year; and

(C) any other data reporting determined necessary by
the Secretary to monitor enrollment and retention of indi-
viduals eligible for medical assistance under the State plan
or under a waiver of the plan;

(76) provide that any data collected under the State plan
meets the requirements of section 3101 of the Public Health
Service Act;

(77) provide that the State shall comply with provider and
supplier screening, oversight, and reporting requirements in
accordance with subsection (kk);

(78) provide that, not later than January 1, 2017, in the case
of a State that pursuant to its State plan or waiver of the plan
for medical assistance pays for medical assistance on a fee-for-
service basis, the State shall require each provider furnishing
items and services to, or ordering, prescribing, referring, or cer-
tifying eligibility for, services for individuals eligible to receive
medical assistance under such plan to enroll with the State
agency and provide to the State agency the provider’s identi-
fying information, including the name, specialty, date of birth,
Social Security number, national provider identifier (if applica-
ble), Federal taxpayer identification number, and the State li-
cense or certification number of the provider (if applicable);

(79) provide that any agent, clearinghouse, or other alternate
payee (as defined by the Secretary) that submits claims on be-
half of a health care provider must register with the State and
the Secretary in a form and manner specified by the Secretary;

(80) provide that the State shall not provide any payments
for items or services provided under the State plan or under
a waiver to any financial institution or entity located outside
of the United States;

(81) provide for implementation of the payment models speci-
fied by the Secretary under section 1115A(c) for implementa-
tion on a nationwide basis unless the State demonstrates to
the satisfaction of the Secretary that implementation would
not be administratively feasible or appropriate to the health
care delivery system of the State;



136

(82) provide that the State agency responsible for admin-
istering the State plan under this title provides assurances to
the Secretary that the State agency is in compliance with sub-
paragraphs (A), (B), and (C) of section 1128K(b)(2); and

(83) provide that, not later than January 1, 2017, in the case
of a State plan (or waiver of the plan) that provides medical
assistance on a fee-for-service basis or through a primary care
case-management system described in section 1915(b)(1) (other
than a primary care case management entity (as defined by
the Secretary)), the State shall publish (and update on at least
an annual basis) on the public website of the State agency ad-
ministering the State plan, a directory of the physicians de-
scribed in subsection (mm) and, at State option, other pro-
viders described in such subsection that—

(A) includes—
(i) with respect to each such physician or provider—

(I) the name of the physician or provider;

(IT) the specialty of the physician or provider;

(IIT) the address at which the physician or pro-
vider provides services; and

(IV) the telephone number of the physician or
provider; and

(i) with respect to any such physician or provider
participating in such a primary care case-management
system, information regarding—

(I) whether the physician or provider is accept-
ing as new patients individuals who receive med-
ical assistance under this title; and

(IT) the physician’s or provider’s cultural and
linguistic capabilities, including the languages
spoken by the physician or provider or by the
skilled medical interpreter providing interpreta-
tio(ril services at the physician’s or provider’s office;
an

(B) may include, at State option, with respect to each
such physician or provider—
(i) the Internet website of such physician or pro-
vider; or

(i1) whether the physician or provider is accepting as
new patients individuals who receive medical assist-

ance under this title.
Notwithstanding paragraph (5), if on January 1, 1965, and on the
date on which a State submits its plan for approval under this
title, the State agency which administered or supervised the ad-
ministration of the plan of such State approved under title X (or
title XVI, insofar as it relates to the blind) was different from the
State agency which administered or supervised the administration
of the State plan approved under title I (or title XVI, insofar as it
relates to the aged), the State agency which administered or super-
vised the administration of such plan approved under title X (or
title XVI, insofar as it relates to the blind) may be designated to
administer or supervise the administration of the portion of the
State plan for medical assistance which relates to blind individuals
and a different State agency may be established or designated to



137

administer or supervise the administration of the rest of the State
plan for medical assistance; and in such case the part of the plan
which each such agency administers, or the administration of
which each such agency supervises, shall be regarded as a separate
plan for purposes of this title (except for purposes of paragraph
(10)). The provisions of paragraphs (9)(A), (31), and (33) and of sec-
tion 1903(i)(4) shall not apply to a religious nonmedical health care
institution (as defined in section 1861(ss)(1)).

For purposes of paragraph (10) any individual who, for the month
of August 1972, was eligible for or receiving aid or assistance under
a State plan approved under title I, X, XIV, or XVI, or part A of
title IV and who for such month was entitled to monthly insurance
benefits under title II shall for purposes of this title only be
deemed to be eligible for financial aid or assistance for any month
thereafter if such individual would have been eligible for financial
aid or assistance for such month had the increase in monthly in-
surance benefits under title II resulting from enactment of Public
Law 92-336 not been applicable to such individual.

The requirement of clause (A) of paragraph (37) with respect to a
State plan may be waived by the Secretary if he finds that the
State has exercised good faith in trying to meet such requirement.
For purposes of this title, any child who meets the requirements of
paragraph (1) or (2) of section 473(b) shall be deemed to be a de-
pendent child as defined in section 406 and shall be deemed to be
a recipient of aid to families with dependent children under part
A of title IV in the State where such child resides. Notwithstanding
paragraph (10)(B) or any other provision of this subsection, a State
plan shall provide medical assistance with respect to an alien who
is not lawfully admitted for permanent residence or otherwise per-
manently residing in the United States under color of law only in
accordance with section 1903(v).

(b) The Secretary shall approve any plan which fulfills the condi-
tions specified in subsection (a) of this section, except that he shall
not approve any plan which imposes, as a condition of eligibility for
medical assistance under the plan—

(1) an age requirement of more than 65 years; or

(2) any residence requirement which excludes any individual
who resides in the State, regardless of whether or not the resi-
dence is maintained permanently or at a fixed address; or

(3) any citizenship requirement which excludes any citizen of
the United States.

(c) Notwithstanding subsection (b), the Secretary shall not ap-
prove any State plan for medical assistance if the State requires in-
dividuals described in subsection (1)(1) to apply for assistance under
the State program funded under part A of title IV as a condition
of applying for or receiving medical assistance under this title.

(d) If a State contracts with an entity which meets the require-
ments of section 1152, as determined by the Secretary, or a utiliza-
tion and quality control peer review organization having a contract
with the Secretary under part B of title XI for the performance of
medical or utilization review functions (including quality review
functions described in subsection (a)(30)(C)) required under this
title of a State plan with respect to specific services or providers
(or services or providers in a geographic area of the State), such re-
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quirements shall be deemed to be met for those services or pro-
viders (or services or providers in that area) by delegation to such
an entity or organization under the contract of the State’s authority
to conduct such review activities if the contract provides for the
performance of activities not inconsistent with part B of title XI
and provides for such assurances of satisfactory performance by
such an entity or organization as the Secretary may prescribe.

(e)(1) Beginning April 1, 1990, for provisions relating to the ex-
tension of eligibility for medical assistance for certain families who
have received aid pursuant to a State plan approved under part A
of title IV and have earned income, see section 1925.

(2)(A) In the case of an individual who is enrolled with a med-
icaid managed care organization (as defined in section
1903(m)(1)(A)), with a primary care case manager (as defined in
section 1905(t)), or with an eligible organization with a contract
under section 1876 and who would (but for this paragraph) lose eli-
gibility for benefits under this title before the end of the minimum
enrollment period (defined in subparagraph (B)), the State plan
may provide, notwithstanding any other provision of this title, that
the individual shall be deemed to continue to be eligible for such
benefits until the end of such minimum period, but, except for ben-
efits furnished under section 1905(a)(4)(C), only with respect to
such benefits provided to the individual as an enrollee of such orga-
nization or entity or by or through the case manager.

(B) For purposes of subparagraph (A), the term “minimum enroll-
ment period” means, with respect to an individual’s enrollment
with an organization or entity under a State plan, a period, estab-
lished by the State, of not more than six months beginning on the
date the individual’s enrollment with the organization or entity be-
comes effective.

(3) At the option of the State, any individual who—

(A) is 18 years of age or younger and qualifies as a disabled
individual under section 1614(a);

(B) with respect to whom there has been a determination by
the State that—

(1) the individual requires a level of care provided in a
hospital, nursing facility, or intermediate care facility for
the mentally retarded,

(i1) it is appropriate to provide such care for the indi-
vidual outside such an institution, and

(iii) the estimated amount which would be expended for
medical assistance for the individual for such care outside
an institution is not greater than the estimated amount
which would otherwise be expended for medical assistance
for the individual within an appropriate institution; and

(C) if the individual were in a medical institution, would be
eligible for medical assistance under the State plan under this
title,
shall be deemed, for purposes of this title only, to be an indi-
vidual with respect to whom a supplemental security income
payment, or State supplemental payment, respectively, is being
paid under title XVI.

(4) A child born to a woman eligible for and receiving medical as-
sistance under a State plan on the date of the child’s birth shall
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be deemed to have applied for medical assistance and to have been
found eligible for such assistance under such plan on the date of
such birth and to remain eligible for such assistance for a period
of one year. During the period in which a child is deemed under
the preceding sentence to be eligible for medical assistance, the
medical assistance eligibility identification number of the mother
shall also serve as the identification number of the child, and all
claims shall be submitted and paid under such number (unless the
State issues a separate identification number for the child before
such period expires). Notwithstanding the preceding sentence, in
the case of a child who is born in the United States to an alien
mother for whom medical assistance for the delivery of the child is
made available pursuant to section 1903(v), the State immediately
shall issue a separate identification number for the child upon noti-
]f;lcatlfon by the facility at which such delivery occurred of the child’s
irth.

(5) A woman who, while pregnant, is eligible for, has applied for,
and has received medical assistance under the State plan, shall
continue to be eligible under the plan, as though she were preg-
nant, for all pregnancy-related and postpartum medical assistance
under the plan, through the end of the month in which the 60-day
period (beginning on the last day of her pregnancy) ends.

(6) In the case of a pregnant woman described in subsection
(a)(10) who, because of a change in income of the family of which
she is a member, would not otherwise continue to be described in
such subsection, the woman shall be deemed to continue to be an
individual described in subsection (a)(10)(A)G)IV) and subsection
(I)(1)(A) without regard to such change of income through the end
of the month in which the 60-day period (beginning on the last day
of her pregnancy) ends. The preceding sentence shall not apply in
the case of a woman who has been provided ambulatory prenatal
care pursuant to section 1920 during a presumptive eligibility pe-
riod and is then, in accordance with such section, determined to be
ineligible for medical assistance under the State plan.

(7) In the case of an infant or child described in subparagraph
(B), (C), or (D) of subsection (I)(1) or paragraph (2) of section
1905(n)—

(A) who is receiving inpatient services for which medical as-
sistance is provided on the date the infant or child attains the
maximum age with respect to which coverage is provided
under the State plan for such individuals, and

(B) who, but for attaining such age, would remain eligible for
medical assistance under such subsection,

the infant or child shall continue to be treated as an individual de-
scribed in such respective provision until the end of the stay for
which the inpatient services are furnished.

(8) If an individual is determined to be a qualified medicare ben-
eficiary (as defined in section 1905(p)(1)), such determination shall
apply to services furnished after the end of the month in which the
determination first occurs. For purposes of payment to a State
under section 1903(a), such determination shall be considered to be
valid for an individual for a period of 12 months, except that a
State may provide for such determinations more frequently, but not
more frequently than once every 6 months for an individual.
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(9)(A) At the option of the State, the plan may include as medical
assistance respiratory care services for any individual who—

(i) is medically dependent on a ventilator for life support at
least six hours per day;

(i1) has been so dependent for at least 30 consecutive days
(or the maximum number of days authorized under the State
plan, whichever is less) as an inpatient;

(iii) but for the availability of respiratory care services,
would require respiratory care as an inpatient in a hospital,
nursing facility, or intermediate care facility for the mentally
retarded and would be eligible to have payment made for such
inpatient care under the State plan;

(iv) has adequate social support services to be cared for at
home; and

(v) wishes to be cared for at home.

(B) The requirements of subparagraph (A)(ii) may be satisfied by
a continuous stay in one or more hospitals, nursing facilities, or in-
termediate care facilities for the mentally retarded.

(C) For purposes of this paragraph, respiratory care services
means services provided on a part-time basis in the home of the
individual by a respiratory therapist or other health care profes-
sional trained in respiratory therapy (as determined by the State),
payment for which is not otherwise included within other items
and services furnished to such individual as medical assistance
under the plan.

(10)(A) The fact that an individual, child, or pregnant woman
may be denied aid under part A of title IV pursuant to section
402(a)(43) shall not be construed as denying (or permitting a State
to deny) medical assistance under this title to such individual,
child, or woman who is eligible for assistance under this title on
a basis other than the receipt of aid under such part.

(B) If an individual, child, or pregnant woman is receiving aid
under part A of title IV and such aid is terminated pursuant to sec-
tion 402(a)(43), the State may not discontinue medical assistance
under this title for the individual, child, or woman until the State
has determined that the individual, child, or woman is not eligible
for assistance under this title on a basis other than the receipt of
aid under such part.

(11)(A) In the case of an individual who is enrolled with a group
health plan under section 1906 and who would (but for this para-
graph) lose eligibility for benefits under this title before the end of
the minimum enrollment period (defined in subparagraph (B)), the
State plan may provide, notwithstanding any other provision of
this title, that the individual shall be deemed to continue to be eli-
gible for such benefits until the end of such minimum period, but
only with respect to such benefits provided to the individual as an
enrollee of such plan.

(B) For purposes of subparagraph (A), the term “minimum enroll-
ment period” means, with respect to an individual’s enrollment
with a group health plan, a period established by the State, of not
more than 6 months beginning on the date the individual’s enroll-
ment under the plan becomes effective.

(12) At the option of the State, the plan may provide that an in-
dividual who is under an age specified by the State (not to exceed
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19 years of age) and who is determined to be eligible for benefits
under a State plan approved under this title under subsection
(af)(lO)(A) shall remain eligible for those benefits until the earlier
o —

(A) the end of a period (not to exceed 12 months) following

the determination; or
(B) the time that the individual exceeds that age.
(13) ExPRESS LANE OPTION.—

(A) IN GENERAL.—

(i) OPTION TO USE A FINDING FROM AN EXPRESS LANE
AGENCY.—At the option of the State, the State plan may
provide that in determining eligibility under this title for
a child (as defined in subparagraph (G)), the State may
rely on a finding made within a reasonable period (as de-
termined by the State) from an Express Lane agency (as
defined in subparagraph (F)) when it determines whether
a child satisfies one or more components of eligibility for
medical assistance under this title. The State may rely on
a finding from an Express Lane agency notwithstanding
sections 1902(a)(46)(B) and 1137(d) or any differences in
budget unit, disregard, deeming or other methodology, if
the following requirements are met:

(I) PROHIBITION ON DETERMINING CHILDREN INELI-
GIBLE FOR COVERAGE.—If a finding from an Express
Lane agency would result in a determination that a
child does not satisfy an eligibility requirement for
medical assistance under this title and for child health
assistance under title XXI, the State shall determine
eligibility for assistance using its regular procedures.

(IT) NOTICE REQUIREMENT.—For any child who is
found eligible for medical assistance under the State
plan under this title or child health assistance under
title XXI and who is subject to premiums based on an
Express Lane agency’s finding of such child’s income
level, the State shall provide notice that the child may
qualify for lower premium payments if evaluated by
the State using its regular policies and of the proce-
dures for requesting such an evaluation.

(III) COMPLIANCE WITH SCREEN AND ENROLL RE-
QUIREMENT.—The State shall satisfy the requirements
under subparagraphs (A) and (B) of section 2102(b)(3)
(relating to screen and enroll) before enrolling a child
in child health assistance under title XXI. At its op-
tion, the State may fulfill such requirements in accord-
ance with either option provided under subparagraph
(C) of this paragraph.

(IV) VERIFICATION OF CITIZENSHIP OR NATIONALITY
STATUS.—The State shall satisfy the requirements of
section 1902(a)(46)(B) or 2105(c)(9), as applicable for
verifications of citizenship or nationality status.

(V) CoDING.—The State meets the requirements of
subparagraph (E).

(ii) OPTION TO APPLY TO RENEWALS AND REDETERMINA-
TIONS.—The State may apply the provisions of this para-
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graph when conducting initial determinations of eligibility,
redeterminations of eligibility, or both, as described in the
State plan.
(B) RULES OF CONSTRUCTION.—Nothing in this paragraph
shall be construed—

(i) to limit or prohibit a State from taking any actions
otherwise permitted under this title or title XXI in deter-
mining eligibility for or enrolling children into medical as-
sistance under this title or child health assistance under
title XXI; or

(i) to modify the limitations in section 1902(a)(5) con-
cerning the agencies that may make a determination of eli-
gibility for medical assistance under this title.

(C) OPTIONS FOR SATISFYING THE SCREEN AND ENROLL RE-
QUIREMENT.—

(1) IN GENERAL.—With respect to a child whose eligibility
for medical assistance under this title or for child health
assistance under title XXI has been evaluated by a State
agency using an income finding from an Express Lane
agency, a State may carry out its duties under subpara-
graphs (A) and (B) of section 2102(b)(3) (relating to screen
and enroll) in accordance with either clause (ii) or clause
(iii).

(ii) ESTABLISHING A SCREENING THRESHOLD.—

(I) IN GENERAL.—Under this clause, the State estab-
lishes a screening threshold set as a percentage of the
Federal poverty level that exceeds the highest income
threshold applicable under this title to the child by a
minimum of 30 percentage points or, at State option,
a higher number of percentage points that reflects the
value (as determined by the State and described in the
State plan) of any differences between income meth-
odologies used by the program administered by the
Express Lane agency and the methodologies used by
the State in determining eligibility for medical assist-
ance under this title.

(II) CHILDREN WITH INCOME NOT ABOVE THRESH-
oLD.—If the income of a child does not exceed the
screening threshold, the child is deemed to satisfy the
income eligibility criteria for medical assistance under
this title regardless of whether such child would other-
wise satisfy such criteria.

(III) CHILDREN WITH INCOME ABOVE THRESHOLD.—If
the income of a child exceeds the screening threshold,
the child shall be considered to have an income above
the Medicaid applicable income level described in sec-
tion 2110(b)(4) and to satisfy the requirement under
section 2110(b)(1)(C) (relating to the requirement that
CHIP matching funds be used only for children not eli-
gible for Medicaid). If such a child is enrolled in child
health assistance under title XXI, the State shall pro-
vide the parent, guardian, or custodial relative with
the following:
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(aa) Notice that the child may be eligible to re-
ceive medical assistance under the State plan
under this title if evaluated for such assistance
under the State’s regular procedures and notice of
the process through which a parent, guardian, or
custodial relative can request that the State
evaluate the child’s eligibility for medical assist-
ance under this title using such regular proce-
dures.

(bb) A description of differences between the
medical assistance provided under this title and
child health assistance under title XXI, including
differences in cost-sharing requirements and cov-
ered benefits.

(iii) TEMPORARY ENROLLMENT IN CHIP PENDING SCREEN
AND ENROLL.—

(I) IN GENERAL.—Under this clause, a State enrolls
a child in child health assistance under title XXI for
a temporary period if the child appears eligible for
such assistance based on an income finding by an Ex-
press Lane agency.

(II) DETERMINATION OF ELIGIBILITY.—During such
temporary enrollment period, the State shall deter-
mine the child’s eligibility for child health assistance
under title XXI or for medical assistance under this
title in accordance with this clause.

(ITIT) PrRoMPT FOLLOW UP.—In making such a deter-
mination, the State shall take prompt action to deter-
mine whether the child should be enrolled in medical
assistance under this title or child health assistance
under title XXI pursuant to subparagraphs (A) and (B)
of section 2102(b)(3) (relating to screen and enroll).

(IV) REQUIREMENT FOR SIMPLIFIED DETERMINA-
TION.—In making such a determination, the State
shall use procedures that, to the maximum feasible ex-
tent, reduce the burden imposed on the individual of
such determination. Such procedures may not require
the child’s parent, guardian, or custodial relative to
provide or verify information that already has been
provided to the State agency by an Express Lane
agency or another source of information unless the
State agency has reason to believe the information is
erroneous.

(V) AVAILABILITY OF CHIP MATCHING FUNDS DURING
TEMPORARY ENROLLMENT PERIOD.—Medical assistance
for items and services that are provided to a child en-
rolled in title XXI during a temporary enrollment pe-
riod under this clause shall be treated as child health
assistance under such title.

(D) OPTION FOR AUTOMATIC ENROLLMENT.—

(1) IN GENERAL.—The State may initiate and determine
eligibility for medical assistance under the State Medicaid
plan or for child health assistance under the State CHIP
plan without a program application from, or on behalf of,
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the child based on data obtained from sources other than
the child (or the child’s family), but a child can only be
automatically enrolled in the State Medicaid plan or the
State CHIP plan if the child or the family affirmatively
consents to being enrolled through affirmation in writing,
by telephone, orally, through electronic signature, or
through any other means specified by the Secretary or by
signature on an Express Lane agency application, if the re-
quirement of clause (ii) is met.

(i1) INFORMATION REQUIREMENT.—The requirement of
this clause is that the State informs the parent, guardian,
or custodial relative of the child of the services that will
be covered, appropriate methods for using such services,
premium or other cost sharing charges (if any) that apply,
medical support obligations (under section 1912(a)) created
by enrollment (if applicable), and the actions the parent,
guardian, or relative must take to maintain enrollment
and renew coverage.

(E) CODING; APPLICATION TO ENROLLMENT ERROR RATES.—

(i) IN GENERAL.—For purposes of subparagraph (A)@iv),
the requirement of this subparagraph for a State is that
the State agrees to—

(I) assign such codes as the Secretary shall require
to the children who are enrolled in the State Medicaid
plan or the State CHIP plan through reliance on a
finding made by an Express Lane agency for the dura-
tion of the State’s election under this paragraph;

(II) annually provide the Secretary with a statis-
tically valid sample (that is approved by Secretary) of
the children enrolled in such plans through reliance on
such a finding by conducting a full Medicaid eligibility
review of the children identified for such sample for
purposes of determining an eligibility error rate (as
described in clause (iv)) with respect to the enrollment
of such children (and shall not include such children
in any data or samples used for purposes of complying
with a Medicaid Eligibility Quality Control (MEQC)
review or a payment error rate measurement (PERM)
requirement);

(III) submit the error rate determined under sub-
clause (II) to the Secretary;

(IV) if such error rate exceeds 3 percent for either
of the first 2 fiscal years in which the State elects to
apply this paragraph, demonstrate to the satisfaction
of the Secretary the specific corrective actions imple-
meélted by the State to improve upon such error rate;
an

(V) if such error rate exceeds 3 percent for any fiscal
year in which the State elects to apply this paragraph,
a reduction in the amount otherwise payable to the
State under section 1903(a) for quarters for that fiscal
year, equal to the total amount of erroneous excess
payments determined for the fiscal year only with re-
spect to the children included in the sample for the fis-



145

cal year that are in excess of a 3 percent error rate
with respect to such children.

(ii) NO PUNITIVE ACTION BASED ON ERROR RATE.—The
Secretary shall not apply the error rate derived from the
sample under clause (1) to the entire population of children
enrolled in the State Medicaid plan or the State CHIP
plan through reliance on a finding made by an Express
Lane agency, or to the population of children enrolled in
such plans on the basis of the State’s regular procedures
for determining eligibility, or penalize the State on the
basis of such error rate in any manner other than the re-
duction of payments provided for under clause (i)(V).

(ii1) RULE OF CONSTRUCTION.—Nothing in this paragraph
shall be construed as relieving a State that elects to apply
this paragraph from being subject to a penalty under sec-
tion 1903(u), for payments made under the State Medicaid
plan with respect to ineligible individuals and families
that are determined to exceed the error rate permitted
under that section (as determined without regard to the
error rate determined under clause (1)(II)).

(iv) ERROR RATE DEFINED.—In this subparagraph, the
term “error rate” means the rate of erroneous excess pay-
ments for medical assistance (as defined in section
1903(u)(1)(D)) for the period involved, except that such
payments shall be limited to individuals for which eligi-
bility determinations are made under this paragraph and
except that in applying this paragraph under title XXI,
there shall be substituted for references to provisions of
this title corresponding provisions within title XXI.

(F) EXPRESS LANE AGENCY.—

(i) IN GENERAL.—In this paragraph, the term “Express
Lane agency” means a public agency that—

(I) is determined by the State Medicaid agency or
the State CHIP agency (as applicable) to be capable of
making the determinations of one or more eligibility
requirements described in subparagraph (A)(i);

(IT) is identified in the State Medicaid plan or the
State CHIP plan; and

(ITT) notifies the child’s family—

(aa) of the information which shall be disclosed
in accordance with this paragraph;

(bb) that the information disclosed will be used
solely for purposes of determining eligibility for
medical assistance under the State Medicaid plan
or for child health assistance under the State
CHIP plan; and

(ce) that the family may elect to not have the in-
formation disclosed for such purposes; and

(IV) enters into, or is subject to, an interagency
agreement to limit the disclosure and use of the infor-
mation disclosed.

(i1) INCLUSION OF SPECIFIC PUBLIC AGENCIES AND INDIAN
TRIBES AND TRIBAL ORGANIZATIONS.—Such term includes
the following:
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(I) A public agency that determines eligibility for as-
sistance under any of the following:

(aa) The temporary assistance for needy fami-
lies program funded under part A of title IV.

(bb) A State program funded under part D of
title IV.

(cc) The State Medicaid plan.

(dd) The State CHIP plan.

(ee) The Food and Nutrition Act of 2008 (7
U.S.C. 2011 et seq.).

(ff) The Head Start Act (42 U.S.C. 9801 et seq.).

(gg) The Richard B. Russell National School
Lunch Act (42 U.S.C. 1751 et seq.).

(hh) The Child Nutrition Act of 1966 (42 U.S.C.
1771 et seq.).

(i) The Child Care and Development Block
Grant Act of 1990 (42 U.S.C. 9858 et seq.).

(4j) The Stewart B. McKinney Homeless Assist-
ance Act (42 U.S.C. 11301 et seq.).

(kk) The United States Housing Act of 1937 (42
U.S.C. 1437 et seq.).

(1) The Native American Housing Assistance
and Self-Determination Act of 1996 (25 U.S.C.
4101 et seq.).

(IT) A State-specified governmental agency that has
fiscal liability or legal responsibility for the accuracy of
the eligibility determination findings relied on by the
State.

(III) A public agency that is subject to an inter-
agency agreement limiting the disclosure and use of
the information disclosed for purposes of determining
eligibility under the State Medicaid plan or the State
CHIP plan.

(IV) The Indian Health Service, an Indian Tribe,
Tribal Organization, or Urban Indian Organization (as
defined in section 1139(c)).

(ii1) EXCLUSIONS.—Such term does not include an agency
that determines eligibility for a program established under
the Social Services Block Grant established under title XX
or a private, for-profit organization.

(iv) RULES OF CONSTRUCTION.—Nothing in this para-
graph shall be construed as—

(I) exempting a State Medicaid agency from com-
plying with the requirements of section 1902(a)(4) re-
lating to merit-based personnel standards for employ-
ees of the State Medicaid agency and safeguards
against conflicts of interest); or

(IT) authorizing a State Medicaid agency that elects
to use Express Lane agencies under this subparagraph
to use the Express Lane option to avoid complying
with such requirements for purposes of making eligi-
bility determinations under the State Medicaid plan.

(v) ADDITIONAL DEFINITIONS.—In this paragraph:
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(I) STATE.—The term “State” means 1 of the 50
States or the District of Columbia.

(II) STATE cHIP AGENCY.—The term “State CHIP
agency” means the State agency responsible for ad-
ministering the State CHIP plan.

(ITT) STATE cHIP PLAN.—The term “State CHIP plan”
means the State child health plan established under
title XXI and includes any waiver of such plan.

(IV) STATE MEDICAID AGENCY.—The term “State
Medicaid agency” means the State agency responsible
for administering the State Medicaid plan.

(V) STATE MEDICAID PLAN.—The term “State Med-
icaid plan” means the State plan established under
title XIX and includes any waiver of such plan.

(G) CHILD DEFINED.—For purposes of this paragraph, the
term “child” means an individual under 19 years of age, or, at
the option of a State, such higher age, not to exceed 21 years
of age, as the State may elect.

(H) STATE OPTION TO RELY ON STATE INCOME TAX DATA OR
RETURN.—At the option of the State, a finding from an Express
Lane agency may include gross income or adjusted gross in-
come shown by State income tax records or returns.

(I) AppPLICATION.—This paragraph shall not apply with re-
spect to eligibility determinations made after September 30,
2017.

(14) INCOME DETERMINED USING MODIFIED ADJUSTED GROSS
INCOME.—

(A) IN GENERAL.—Notwithstanding subsection (r) or any
other provision of this title, except as provided in subpara-
graph (D), for purposes of determining income eligibility
for medical assistance under the State plan or under any
waiver of such plan and for any other purpose applicable
under the plan or waiver for which a determination of in-
come is required, including with respect to the imposition
of premiums and cost-sharing, a State shall use the modi-
fied adjusted gross income of an individual and, in the case
of an individual in a family greater than 1, the household
income of such family. A State shall establish income eligi-
bility thresholds for populations to be eligible for medical
assistance under the State plan or a waiver of the plan
using modified adjusted gross income and household in-
come that are not less than the effective income eligibility
levels that applied under the State plan or waiver on the
date of enactment of the Patient Protection and Affordable
Care Act. For purposes of complying with the maintenance
of effort requirements under subsection (gg) during the
transition to modified adjusted gross income and house-
hold income, a State shall, working with the Secretary, es-
tablish an equivalent income test that ensures individuals
eligible for medical assistance under the State plan or
under a waiver of the plan on the date of enactment of the
Patient Protection and Affordable Care Act, do not lose
coverage under the State plan or under a waiver of the
plan. The Secretary may waive such provisions of this title
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and title XXI as are necessary to ensure that States estab-
lish income and eligibility determination systems that pro-
tect beneficiaries.

(B) NO INCOME OR EXPENSE DISREGARDS.—Subject to
subparagraph (I), no type of expense, block, or other in-
come disregard shall be applied by a State to determine in-
come eligibility for medical assistance under the State plan
or under any waiver of such plan or for any other purpose
applicable under the plan or waiver for which a determina-
tion of income is required.

(C) NO ASSETS TEST.—A State shall not apply any assets
or resources test for purposes of determining eligibility for
medical assistance under the State plan or under a waiver
of the plan.

(D) EXCEPTIONS.—

(i) INDIVIDUALS ELIGIBLE BECAUSE OF OTHER AID OR
ASSISTANCE, ELDERLY INDIVIDUALS, MEDICALLY NEEDY
INDIVIDUALS, AND INDIVIDUALS ELIGIBLE FOR MEDICARE
COST-SHARING.—Subparagraphs (A), (B), and (C) shall
not apply to the determination of eligibility under the
State plan or under a waiver for medical assistance for
the following:

(I) Individuals who are eligible for medical as-
sistance under the State plan or under a waiver
of the plan on a basis that does not require a de-
termination of income by the State agency admin-
istering the State plan or waiver, including as a
result of eligibility for, or receipt of, other Federal
or State aid or assistance, individuals who are eli-
gible on the basis of receiving (or being treated as
if receiving) supplemental security income benefits
under title XVI, and individuals who are eligible
as a result of being or being deemed to be a child
in foster care under the responsibility of the State.

(IT) Individuals who have attained age 65.

(ITT) Individuals who qualify for medical assist-
ance under the State plan or under any waiver of
such plan on the basis of being blind or disabled
(or being treated as being blind or disabled) with-
out regard to whether the individual is eligible for
supplemental security income benefits under title
XVI on the basis of being blind or disabled and in-
cluding an individual who is eligible for medical
assistance on the basis of section 1902(e)(3).

(IV) Individuals described in subsection
(a)(10)(C).

(V) Individuals described in any clause of sub-
section (a)(10)(E).

(ii) EXPRESS LANE AGENCY FINDINGS.—In the case of
a State that elects the Express Lane option under
paragraph (13), notwithstanding subparagraphs (A),
(B), and (C), the State may rely on a finding made by
an Express Lane agency in accordance with that para-
graph relating to the income of an individual for pur-
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poses of determining the individual’s eligibility for
medical assistance under the State plan or under a
waiver of the plan.

(iii) MEDICARE PRESCRIPTION DRUG SUBSIDIES DETER-
MINATIONS.—Subparagraphs (A), (B), and (C) shall not
apply to any determinations of eligibility for premium
and cost-sharing subsidies under and in accordance
with section 1860D-14 made by the State pursuant to
section 1935(a)(2).

(iv) LONG-TERM CARE.—Subparagraphs (A), (B), and
(C) shall not apply to any determinations of eligibility
of individuals for purposes of medical assistance for
nursing facility services, a level of care in any institu-
tion equivalent to that of nursing facility services,
home or community-based services furnished under a
waiver or State plan amendment under section 1915
or a waiver under section 1115, and services described
in section 1917(c)(1)(C)(i).

(v) GRANDFATHER OF CURRENT ENROLLEES UNTIL
DATE OF NEXT REGULAR REDETERMINATION.—An indi-
vidual who, on January 1, 2014, is enrolled in the
State plan or under a waiver of the plan and who
would be determined ineligible for medical assistance
solely because of the application of the modified ad-
justed gross income or household income standard de-
scribed in subparagraph (A), shall remain eligible for
medical assistance under the State plan or waiver
(and subject to the same premiums and cost-sharing
as applied to the individual on that date) through
March 31, 2014, or the date on which the individual’s
next regularly scheduled redetermination of eligibility
is to occur, whichever is later.

(E) TRANSITION PLANNING AND OVERSIGHT.—Each State
shall submit to the Secretary for the Secretary’s approval
the income eligibility thresholds proposed to be established
using modified adjusted gross income and household in-
come, the methodologies and procedures to be used to de-
termine income eligibility using modified adjusted gross in-
come and household income and, if applicable, a State plan
amendment establishing an optional eligibility category
under subsection (a)(10)(A)(i)(XX). To the extent prac-
ticable, the State shall use the same methodologies and
procedures for purposes of making such determinations as
the State used on the date of enactment of the Patient Pro-
tection and Affordable Care Act. The Secretary shall en-
sure that the income eligibility thresholds proposed to be
established using modified adjusted gross income and
household income, including under the eligibility category
established under subsection (a)(10)(A)(1i)(XX), and the
methodologies and procedures proposed to be used to de-
termine income eligibility, will not result in children who
would have been eligible for medical assistance under the
State plan or under a waiver of the plan on the date of en-



150

actment of the Patient Protection and Affordable Care Act
no longer being eligible for such assistance.

(F) LIMITATION ON SECRETARIAL AUTHORITY.—The Sec-
retary shall not waive compliance with the requirements of
this paragraph except to the extent necessary to permit a
State to coordinate eligibility requirements for dual eligi-
ble individuals (as defined in section 1915(h)(2)(B)) under
the State plan or under a waiver of the plan and under
title XVIII and individuals who require the level of care
provided in a hospital, a nursing facility, or an inter-
mediate care facility for the mentally retarded.

(G) DEFINITIONS OF MODIFIED ADJUSTED GROSS INCOME
AND HOUSEHOLD INCOME.—In this paragraph, the terms
“modified adjusted gross income” and “household income”
have the meanings given such terms in section 36B(d)(2)
of the Internal Revenue Code of 1986.

(H) CONTINUED APPLICATION OF MEDICAID RULES RE-
GARDING POINT-IN-TIME INCOME AND SOURCES OF IN-
COME.—The requirement under this paragraph for States
to use modified adjusted gross income and household in-
come to determine income eligibility for medical assistance
under the State plan or under any waiver of such plan and
for any other purpose applicable under the plan or waiver
for which a determination of income is required shall not
be construed as affecting or limiting the application of—

(i) the requirement under this title and under the
State plan or a waiver of the plan to determine an in-
dividual’s income as of the point in time at which an
application for medical assistance under the State
plan or a waiver of the plan is processed; or

(ii) any rules established under this title or under
the State plan or a waiver of the plan regarding
sources of countable income.

(I) TREATMENT OF PORTION OF MODIFIED ADJUSTED GROSS
INCOME.—For purposes of determining the income eligi-
bility of an individual for medical assistance whose eligi-
bility is determined based on the application of modified
adjusted gross income under subparagraph (A), the State
shall—

(i) determine the dollar equivalent of the difference
between the upper income limit on eligibility for such
an individual (expressed as a percentage of the pov-
erty line) and such upper income limit increased by 5
percentage points; and

(il) notwithstanding the requirement in subpara-
graph (A) with respect to use of modified adjusted
gross income, utilize as the applicable income of such
individual, in determining such income eligibility, an
amount equal to the modified adjusted gross income
applicable to such individual reduced by such dollar
equivalent amount.

(J) TREATMENT OF CERTAIN LOTTERY WINNINGS AND IN-
COME RECEIVED AS A LUMP SUM.—
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(i) IN GENERAL.—In the case of an individual who is
the recipient of qualified lottery winnings (pursuant to
lotteries occurring on or after January 1, 2020) or
qualified lump sum income (received on or after such
date) and whose eligibility for medical assistance is de-
termined based on the application of modified adjusted
gross income under subparagraph (A), a State shall, in
determining such eligibility, include such winnings or
income (as applicable) as income received—

(D) in the month in which such winnings or in-
come (as applicable) is received if the amount of
such winnings or income is less than $80,000;

(I1) over a period of 2 months if the amount of
such winnings or income (as applicable) is greater
than or equal to $80,000 but less than $90,000;

(I1I) over a period of 3 months if the amount of
such winnings or income (as applicable) is greater
th(zln or equal to $90,000 but less than $100,000;
an

(IV) over a period of 3 months plus 1 additional
month for each increment of $10,000 of such
winnings or income (as applicable) received, not to
exceed a period of 120 months (for winnings or in-
come of $1,260,000 or more), if the amount of such
winnings or income is greater than or equal to
$100,000.

(i1) COUNTING IN EQUAL INSTALLMENTS.—For pur-
poses of subclauses (II), (I11), and (IV) of clause (i),
winnings or income to which such subclause applies
shall be counted in equal monthly installments over the
period of months specified under such subclause.

(iit) HARDSHIP EXEMPTION.—An individual whose in-
come, by application of clause (i), exceeds the applica-
ble eligibility threshold established by the State, may
continue to be eligible for medical assistance to the ex-
tent that the State determines, under procedures estab-
lished by the State under the State plan (or in the case
of a waiver of the plan under section 1115, incor-
porated in such waiver), or as otherwise established by
such State in accordance with such standards as may
be specified by the Secretary, that the denial of eligi-
bility of the individual would cause an undue medical
or financial hardship as determined on the basis of cri-
teria established by the Secretary.

(iv) NOTIFICATIONS AND ASSISTANCE REQUIRED IN
CASE OF LOSS OF ELIGIBILITY.—A State shall, with re-
spect to an individual who loses eligibility for medical
assistance under the State plan (or a waiver of such
plan) by reason of clause (i), before the date on which
the individual loses such eligibility, inform the indi-
vidual of the date on which the individual would no
longer be considered ineligible by reason of such clause
to receive medical assistance under the State plan or
under any waiver of such plan and the date on which
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the individual would be eligible to reapply to receive
such medical assistance.

(v) QUALIFIED LOTTERY WINNINGS DEFINED.—In this
subparagraph, the term “qualified lottery winnings”
means winnings from a sweepstakes, lottery, or pool
described in paragraph (3) of section 4402 of the Inter-
nal Revenue Code of 1986 or a lottery operated by a
multistate or multijurisdictional lottery association, in-
cluding amounts awarded as a lump sum payment.

(vi) QUALIFIED LUMP SUM INCOME DEFINED.—In this
subparagraph, the term “qualified lump sum income”
means income that is received as a lump sum from one
of the following sources:

(I) Monetary winnings from gambling (as de-
fined by the Secretary and including monetary
winnings from gambling activities described in
section 1955(b)(4) of title 18, United States Code).

(II) Income received as liquid assets from the es-
tate (as defined in section 1917(b)(4)) of a deceased
individual.

(K) FREQUENCY OF ELIGIBILITY REDETERMINATIONS.—Be-
ginning on October 1, 2017, and notwithstanding subpara-
graph (H), in the case of an individual whose eligibility for
medical assistance under the State plan under this title (or
a waiver of such plan) is determined based on the applica-
tion of modified adjusted gross income under subparagraph
(A) and who is so eligible on the basis of clause (i)(VIII) or
clause (ii))(XX) of subsection (a)(10)(A), a State shall rede-
termine such individual’s eligibility for such medical assist-
ance no less frequently than once every 6 months.

[(14)] (15) EXCLUSION OF COMPENSATION FOR PARTICIPATION
IN A CLINICAL TRIAL FOR TESTING OF TREATMENTS FOR A RARE
DISEASE OR CONDITION.—The first $2,000 received by an indi-
vidual (who has attained 19 years of age) as compensation for
participation in a clinical trial meeting the requirements of sec-
tion 1612(b)(26) shall be disregarded for purposes of deter-
mining the income eligibility of such individual for medical as-
sistance under the State plan or any waiver of such plan.

(f) Notwithstanding any other provision of this title, except as
provided in subsection (e) and section 1619(b)(3) and section 1924,
except with respect to qualified disabled and working individuals
(described in section 1905(s)), and except with respect to qualified
medicare beneficiaries, qualified severely impaired individuals, and
individuals described in subsection (m)(1), no State not eligible to
participate in the State plan program established under title XVI
shall be required to provide medical assistance to any aged, blind,
or disabled individual (within the meaning of title XVI) for any
month unless such State would be (or would have been) required
to provide medical assistance to such individual for such month
had its plan for medical assistance approved under this title and
in effect on January 1, 1972, been in effect in such month, except
that for this purpose any such individual shall be deemed eligible
for medical assistance under such State plan if (in addition to
meeting such other requirements as are or may be imposed under
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the State plan) the income of any such individual as determined in
accordance with section 1903(f) (after deducting any supplemental
security income payment and State supplementary payment made
with respect to such individual, and incurred expenses for medical
care as recognized under State law regardless of whether such ex-
penses are reimbursed under another public program of the State
or political subdivision thereof) is not in excess of the standard for
medical assistance established under the State plan as in effect on
January 1, 1972. In States which provide medical assistance to in-
dividuals pursuant to paragraph (10)(C) of subsection (a) of this
section, an individual who is eligible for medical assistance by rea-
son of the requirements of this section concerning the deduction of
incurred medical expenses from income shall be considered an indi-
vidual eligible for medical assistance under paragraph (10)(A) of
that subsection if that individual is, or is eligible to be (1) an indi-
vidual with respect to whom there is payable a State supple-
mentary payment on the basis of which similarly situated individ-
uals are eligible to receive medical assistance equal in amount, du-
ration, and scope to that provided to individuals eligible under
paragraph (10)(A), or (2) an eligible individual or eligible spouse,
as defined in title XVI, with respect to whom supplemental security
income benefits are payable; otherwise that individual shall be con-
sidered to be an individual eligible for medical assistance under
paragraph (10)(C) of that subsection. In States which do not pro-
vide medical assistance to individuals pursuant to paragraph
(10)(C) of that subsection, an individual who is eligible for medical
assistance by reason of the requirements of this section concerning
the deduction of incurred medical expenses from income shall be
considered an individual eligible for medical assistance under para-
graph (10)(A) of that subsection.

(g) In addition to any other sanction available to a State, a State
may provide for a reduction of any payment amount otherwise due
with respect to a person who furnishes services under the plan in
an amount equal to up to three times the amount of any payment
sought to be collected by that person in violation of subsection
(a)(25)(C).

(h) Nothing in this title (including subsections (a)(13) and (a)(30)
of this section) shall be construed as authorizing the Secretary to
limit the amount of payment that may be made under a plan under
this title for home and community care.

(i)(1) In addition to any other authority under State law, where
a State determines that a intermediate care facility for the men-
tally retarded which is certified for participation under its plan no
longer substantially meets the requirements for such a facility
under this title and further determines that the facility’s defi-
ciencies—

(A) immediately jeopardize the health and safety of its pa-
tients, the State shall provide for the termination of the facili-
tyzls certification for participation under the plan and may pro-
vide, or

(B) do not immediately jeopardize the health and safety of its
patients, the State may, in lieu of providing for terminating
the facility’s certification for participation under the plan, es-
tablish alternative remedies if the State demonstrates to the
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Secretary’s satisfaction that the alternative remedies are effec-
tive in deterring noncompliance and correcting deficiencies,
and may provide
that no payment will be made under the State plan with respect
to any individual admitted to such facility after a date specified by
the State.

(2) The State shall not make such a decision with respect to a
facility until the facility has had a reasonable opportunity, fol-
lowing the initial determination that it no longer substantially
meets the requirements for such a facility under this title, to cor-
rect its deficiencies, and, following this period, has been given rea-
sonable notice and opportunity for a hearing.

(3) The State’s decision to deny payment may be made effective
only after such notice to the public and to the facility as may be
provided for by the State, and its effectiveness shall terminate (A)
when the State finds that the facility is in substantial compliance
(or is making good faith efforts to achieve substantial compliance)
with the requirements for such a facility under this title, or (B) in
the case described in paragraph (1)(B), with the end of the eleventh
month following the month such decision is made effective, which-
ever occurs first. If a facility to which clause (B) of the previous
sentence applies still fails to substantially meet the provisions of
the respective section on the date specified in such clause, the
State shall terminate such facility’s certification for participation
under the plan effective with the first day of the first month fol-
lowing the month specified in such clause.

() Notwithstanding any other requirement of this title, the Sec-
retary may waive or modify any requirement of this title with re-
spect to the medical assistance program in American Samoa and
the Northern Mariana Islands, other than a waiver of the Federal
medical assistance percentage, the limitation in section 1108(f), or
the requirement that payment may be made for medical assistance
only with respect to amounts expended by American Samoa or the
Northern Mariana Islands for care and services described in a
numbered paragraph of section 1905(a).

(k)(1) The medical assistance provided to an individual described
in subclause (VIII) of subsection (a)(10)(A)(i) shall consist of bench-
mark coverage described in section 1937(b)(1) or benchmark equiv-
alent coverage described in section 1937(b)(2). Such medical assist-
ance shall be provided subject to the requirements of section 1937,
without regard to whether a State otherwise has elected the option
to provide medical assistance through coverage under that section,
unless an individual described in subclause (VIII) of subsection
(a)(10)(A)() is also an individual for whom, under subparagraph (B)
of section 1937(a)(2), the State may not require enrollment in
benchmark coverage described in subsection (b)(1) of section 1937
or benchmark equivalent coverage described in subsection (b)(2) of
that section.

(2) Beginning with the first day of any fiscal year quarter that
begins on or after April 1, 2010, and before January 1, 2014, a
State may elect through a State plan amendment to provide med-
ical assistance to individuals who would be described in subclause
(VIII) of subsection (a)(10)(A)(1) if that subclause were effective be-
fore January 1, 2014. A State may elect to phase-in the extension
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of eligibility for medical assistance to such individuals based on in-
come, so long as the State does not extend such eligibility to indi-
viduals described in such subclause with higher income before
making individuals described in such subclause with lower income
eligible for medical assistance.

(3) If an individual described in subclause (VIII) of subsection
(a)(10)(A)(1) is the parent of a child who is under 19 years of age
(or such higher age as the State may have elected) who is eligible
for medical assistance under the State plan or under a waiver of
such plan (under that subclause or under a State plan amendment
under paragraph (2), the individual may not be enrolled under the
State plan unless the individual’s child is enrolled under the State
plan or under a waiver of the plan or is enrolled in other health
insurance coverage. For purposes of the preceding sentence, the
term “parent” includes an individual treated as a caretaker relative
for purposes of carrying out section 1931.

(1)(1) Individuals described in this paragraph are—

(A) women during pregnancy (and during the 60-day period
beginning on the last day of the pregnancy),
(B) infants under one year of age,
(C) children who have attained one year of age but have not
attained 6 years of age, and
(D) children born after September 30, 1983 (or, at the option
of a State, after any earlier date), who have attained 6 years
of age but have not attained 19 years of age,
who are not described in any of subclauses (I) through (III) of sub-
section (a)(10)(A)(i) and whose family income does not exceed the
income level established by the State under paragraph (2) for a
family size equal to the size of the family, including the woman,
infant, or child.

(2)(A)(1) For purposes of paragraph (1) with respect to individuals
described in subparagraph (A) or (B) of that paragraph, the State
shall establish an income level which is a percentage (not less than
the percentage provided under clause (ii) and not more than 185
percent) of the income official poverty line (as defined by the Office
of Management and Budget, and revised annually in accordance
with section 673(2) of the Omnibus Budget Reconciliation Act of
1981) applicable to a family of the size involved.

(i) The percentage provided under this clause, with respect to
eligibility for medical assistance on or after—

(I) July 1, 1989, is 75 percent, or, if greater, the percentage
provided under clause (iii), and

(IT) April 1, 1990, 133 percent, or, if greater, the percentage
provided under clause (iv).

(ii1) In the case of a State which, as of the date of the enactment
of this clause, has elected to provide, and provides, medical assist-
ance to individuals described in this subsection or has enacted leg-
islation authorizing, or appropriating funds, to provide such assist-
ance to such individuals before July 1, 1989, the percentage pro-
vided under clause (ii)(I) shall not be less than—

(I) the percentage specified by the State in an amendment to
its State plan (whether approved or not) as of the date of the
enactment of this clause, or
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(IT) if no such percentage is specified as of the date of the
enactment of this clause, the percentage established under the
State’s authorizing legislation or provided for under the State’s
appropriations;

but in no case shall this clause require the percentage provided
under clause (i1)(I) to exceed 100 percent.

(iv) In the case of a State which, as of the date of the enactment
of this clause, has established under clause (i), or has enacted legis-
lation authorizing, or appropriating funds, to provide for, a percent-
age (of the income official poverty line) that is greater than 133
percent, the percentage provided under clause (ii) for medical as-
sistance on or after April 1, 1990, shall not be less than—

(I) the percentage specified by the State in an amendment to
its State plan (whether approved or not) as of the date of the
enactment of this clause, or

(II) if no such percentage is specified as of the date of the
enactment of this clause, the percentage established under the
State’s authorizing legislation or provided for under the State’s
appropriations.

(B) For purposes of paragraph (1) with respect to individuals de-
scribed in subparagraph (C) of such paragraph, the State shall es-
tablish an income level which is equal to 133 percent of the income
official poverty line described in subparagraph (A) applicable to a
family of the size involved.

(C) For purposes of paragraph (1) with respect to individuals de-
scribed in subparagraph (D) of that paragraph, the State shall es-
tablish an income level which is equal to 100 percent (or, beginning
January 1, 2014, and ending December 31, 2019, 133 percent) of
the income official poverty line described in subparagraph (A) ap-
plicable to a family of the size involved.

(3) Notwithstanding subsection (a)(17), for individuals who are
eligible for medical assistance because of subsection
(a)(10)(A)(E)IV), (a)(10)(A)D(VD), (2)(10)(A)G)(VID), or
(a)(10)(A)GiINIX)—

(A) application of a resource standard shall be at the option
of the State;

(B) any resource standard or methodology that is applied
with respect to an individual described in subparagraph (A) of
paragraph (1) may not be more restrictive than the resource
standard or methodology that is applied under title XVI;

(C) any resource standard or methodology that is applied
with respect to an individual described in subparagraph (B),
(C), or (D) of paragraph (1) may not be more restrictive than
the corresponding methodology that is applied under the State
plan under part A of title IV;

(D) the income standard to be applied is the appropriate in-
come standard established under paragraph (2); and

(E) family income shall be determined in accordance with the
methodology employed under the State plan under part A or
E of title IV (except to the extent such methodology is incon-
sistent with clause (D) of subsection (a)(17)), and costs incurred
for medical care or for any other type of remedial care shall not
be taken into account.
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Any different treatment provided under this paragraph for such in-
dividuals shall not, because of subsection (a)(17), require or permit
such treatment for other individuals.

(4)(A) In the case of any State which is providing medical assist-
ance to its residents under a waiver granted under section 1115,
the Secretary shall require the State to provide medical assistance
for pregnant women and infants under age 1 described in sub-
section (a)(10)(A)1)(IV) and for children described in subsection
(a)(10)(A)AXVI) or subsection (a)(10)(A)E)(VII) in the same manner
as the State would be required to provide such assistance for such
individuals if the State had in effect a plan approved under this
title.

(B) In the case of a State which is not one of the 50 States or
the District of Columbia, the State need not meet the requirement
of subsection (a)(10)(A)AIV), (a)(10)(A)E)(VI), or (a)(10)(A)GENVII)
and, for purposes of paragraph (2)(A), the State may substitute for
the percentage provided under clause (ii) of such paragraph any
percentage.

(m)(1) Individuals described in this paragraph are individuals—

(A) who are 65 years of age or older or are disabled individ-
uals (as determined under section 1614(a)(3)),

(B) whose income (as determined under section 1612 for pur-
poses of the supplemental security income program, except as
provided in paragraph (2)(C)) does not exceed an income level
established by the State consistent with paragraph (2)(A), and

(C) whose resources (as determined under section 1613 for
purposes of the supplemental security income program) do not
exceed (except as provided in paragraph (2)(B)) the maximum
amount of resources that an individual may have and obtain
benefits under that program.

(2)(A) The income level established under paragraph (1)(B) may
not exceed a percentage (not more than 100 percent) of the official
poverty line (as defined by the Office of Management and Budget,
and revised annually in accordance with section 673(2) of the Om-
nibus Budget Reconciliation Act of 1981) applicable to a family of
the size involved.

(B) In the case of a State that provides medical assistance to in-
dividuals not described in subsection (a)(10)(A) and at the State’s
option, the State may use under paragraph (1)(C) such resource
level (which is higher than the level described in that paragraph)
as may be applicable with respect to individuals described in para-
graph (1)(A) who are not described in subsection (a)(10)(A).

(C) The provisions of section 1905(p)(2)(D) shall apply to deter-
minations of income under this subsection in the same manner as
they apply to determinations of income under section 1905(p).

(3) Notwithstanding subsection (a)(17), for individuals described
in paragraph (1) who are covered under the State plan by virtue
of subsection (a)(10)(A)@1i1)(X)—

(A) the income standard to be applied is the income standard
described in paragraph (1)(B), and

(B) except as provided in section 1612(b)(4)(B)(ii), costs in-
curred for medical care or for any other type of remedial care
shall not be taken into account in determining income.
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Any different treatment provided under this paragraph for such in-
dividuals shall not, because of subsection (a)(17), require or permit
such treatment for other individuals.

(4) Notwithstanding subsection (a)(17), for qualified medicare
beneficiaries described in section 1905(p)(1)—

(A) the income standard to be applied is the income standard
described in section 1905(p)(1)(B), and

(B) except as provided in section 1612(b)(4)(B)(ii), costs in-
curred for medical care or for any other type of remedial care
shall not be taken into account in determining income.

Any different treatment provided under this paragraph for such in-
dividuals shall not, because of subsection (a)(17), require or permit
such treatment for other individuals.

(n)(1) In the case of medical assistance furnished under this title
for medicare cost-sharing respecting the furnishing of a service or
item to a qualified medicare beneficiary, the State plan may pro-
vide payment in an amount with respect to the service or item that
results in the sum of such payment amount and any amount of
payment made under title XVIII with respect to the service or item
exceeding the amount that is otherwise payable under the State
plan for the item or service for eligible individuals who are not
qualified medicare beneficiaries.

(2) In carrying out paragraph (1), a State is not required to pro-
vide any payment for any expenses incurred relating to payment
for deductibles, coinsurance, or copayments for medicare cost-shar-
ing to the extent that payment under title XVIII for the service
would exceed the payment amount that otherwise would be made
under the State plan under this title for such service if provided
to an eligible recipient other than a medicare beneficiary.

(3) In the case in which a State’s payment for medicare cost-shar-
ing for a qualified medicare beneficiary with respect to an item or
service is reduced or eliminated through the application of para-
graph (2)—

(A) for purposes of applying any limitation under title XVIII
on the amount that the beneficiary may be billed or charged
for the service, the amount of payment made under title XVIII
plus the amount of payment (if any) under the State plan shall
be considered to be payment in full for the service;

(B) the beneficiary shall not have any legal liability to make
payment to a provider or to an organization described in sec-
tion 1903(m)(1)(A) for the service; and

(C) any lawful sanction that may be imposed upon a provider
or such an organization for excess charges under this title or
title XVIII shall apply to the imposition of any charge imposed
upon the individual in such case.

This paragraph shall not be construed as preventing payment of
any medicare cost-sharing by a medicare supplemental policy or an
employer retiree health plan on behalf of an individual.

(o) Notwithstanding any provision of subsection (a) to the con-
trary, a State plan under this title shall provide that any supple-
mental security income benefits paid by reason of subparagraph (E)
or (G) of section 1611(e)(1) to an individual who—

(1) is eligible for medical assistance under the plan, and
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(2) is in a hospital, skilled nursing facility, or intermediate

care facility at the time such benefits are paid,
will be disregarded for purposes of determining the amount of any
post-eligibility contribution by the individual to the cost of the care
and services provided by the hospital, skilled nursing facility, or in-
termediate care facility.

(p)(1) In addition to any other authority, a State may exclude any
individual or entity for purposes of participating under the State
plan under this title for any reason for which the Secretary could
exclude the individual or entity from participation in a program
under title XVIII under section 1128, 1128A, or 1866(b)(2).

(2) In order for a State to receive payments for medical assist-
ance under section 1903(a), with respect to payments the State
makes to a medicaid managed care organization (as defined in sec-
tion 1903(m)) or to an entity furnishing services under a waiver ap-
proved under section 1915(b)(1), the State must provide that it will
exclude from participation, as such an organization or entity, any
organization or entity that—

(A) could be excluded under section 1128(b)(8) (relating to
owners and managing employees who have been convicted of
certain crimes or received other sanctions),

(B) has, directly or indirectly, a substantial contractual rela-
tionship (as defined by the Secretary) with an individual or en-
tity that is described in section 1128(b)(8)(B), or

(C) employs or contracts with any individual or entity that
is excluded from participation under this title under section
1128 or 1128A for the provision of health care, utilization re-
view, medical social work, or administrative services or em-
ploys or contracts with any entity for the provision (directly or
indirectly) through such an excluded individual or entity of
such services.

(3) As used in this subsection, the term “exclude” includes the re-
fusal to enter into or renew a participation agreement or the termi-
nation of such an agreement.

(q)(1)(A) In order to meet the requirement of subsection (a)(50),
the State plan must provide that, in the case of an institutionalized
individual or couple described in subparagraph (B), in determining
the amount of the individual’s or couple’s income to be applied
monthly to payment for the cost of care in an institution, there
shall be deducted from the monthly income (in addition to other al-
lowances otherwise provided under the State plan) a monthly per-
sonal needs allowance—

(i) which is reasonable in amount for clothing and other per-
sonal needs of the individual (or couple) while in an institution,
and

(i1) which is not less (and may be greater) than the minimum
monthly personal needs allowance described in paragraph (2).

(B) In this subsection, the term “institutionalized individual or
couple” means an individual or married couple—

(i) who is an inpatient (or who are inpatients) in a medical
institution or nursing facility for which payments are made
under this title throughout a month, and

(i1) who is or are determined to be eligible for medical assist-
ance under the State plan.
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(2) The minimum monthly personal needs allowance described in
this paragraph is $30 for an institutionalized individual and $60
for an institutionalized couple (if both are aged, blind, or disabled,
and their incomes are considered available to each other in deter-
mining eligibility).

(r)(1)(A) For purposes of sections 1902(a)(17) and 1924(d)(1)(D)
and for purposes of a waiver under section 1915, with respect to
the post-eligibility treatment of income of individuals who are insti-
tutionalized or receiving home or community-based services under
such a waiver, the treatment described in subparagraph (B) shall
apply, there shall be disregarded reparation payments made by the
Federal Republic of Germany, and there shall be taken into ac-
count amounts for incurred expenses for medical or remedial care
that are not subject to payment by a third party, including—

(i) medicare and other health insurance premiums,
deductibles, or coinsurance, and

(i) necessary medical or remedial care recognized under
State law but not covered under the State plan under this title,
subject to reasonable limits the State may establish on the
amount of these expenses.

(B)@) In the case of a veteran who does not have a spouse or a
child, if the veteran—

(I) receives, after the veteran has been determined to be eli-
gible for medical assistance under the State plan under this
title, a veteran’s pension in excess of $90 per month, and

(IT) resides in a State veterans home with respect to which
the Secretary of Veterans Affairs makes per diem payments for
nursing home care pursuant to section 1741(a) of title 38,
United States Code,

any such pension payment, including any payment made due to the
need for aid and attendance, or for unreimbursed medical expenses,
that is in excess of $90 per month shall be counted as income only
for the purpose of applying such excess payment to the State vet-
erans home’s cost of providing nursing home care to the veteran.

(i) The provisions of clause (i) shall apply with respect to a sur-
viving spouse of a veteran who does not have a child in the same
manner as they apply to a veteran described in such clause.

(2)(A) The methodology to be employed in determining income
and resource eligibility for individuals wunder subsection
(a)(10)(A)()(IID), (a)(10)(A)GENIV), (a)(10)(A)ED(VI), (a)(10)(A)E)(VID),
(a)(10)(A)(@i), (a)(10)(C)DIII), or (f) or under section 1905(p) may
be less restrictive, and shall be no more restrictive, than the meth-
odology—

(i) in the case of groups consisting of aged, blind, or disabled
individuals, under the supplemental security income program
under title XVI, or

(i1) in the case of other groups, under the State plan most
closely categorically related.

(B) For purposes of this subsection and subsection (a)(10), meth-
odology is considered to be “no more restrictive” if, using the meth-
odology, additional individuals may be eligible for medical assist-
ance and no individuals who are otherwise eligible are made ineli-
gible for such assistance.
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(s) In order to meet the requirements of subsection (a)(55), the
State plan must provide that payments to hospitals under the plan
for inpatient hospital services furnished to infants who have not at-
tained the age of 1 year, and to children who have not attained the
age of 6 years and who receive such services in a disproportionate
share hospital described in section 1923(b)(1), shall—

(1) if made on a prospective basis (whether per diem, per
case, or otherwise) provide for an outlier adjustment in pay-
ment amounts for medically necessary inpatient hospital serv-
ices involving exceptionally high costs or exceptionally long
lengths of stay,

(2) not be limited by the imposition of day limits with respect
to the delivery of such services to such individuals, and

(8) not be limited by the imposition of dollar limits (other
than such limits resulting from prospective payments as ad-
justed pursuant to paragraph (1)) with respect to the delivery
of such services to any such individual who has not attained
their first birthday (or in the case of such an individual who
is an inpatient on his first birthday until such individual is
discharged).

(t) Nothing in this title (including sections 1903(a) and 1905(a))
shall be construed as authorizing the Secretary to deny or limit
payments to a State for expenditures, for medical assistance for
items or services, attributable to taxes of general applicability im-
posed with respect to the provision of such items or services.

(u)(1) Individuals described in this paragraph are individuals—

(A) who are entitled to elect COBRA continuation coverage
(as defined in paragraph (3)),

(B) whose income (as determined under section 1612 for pur-
poses of the supplemental security income program) does not
exceed 100 percent of the official poverty line (as defined by
the Office of Management and Budget, and revised annually in
accordance with section 673(2) of the Omnibus Budget Rec-
onciliation Act of 1981) applicable to a family of the size in-
volved,

(C) whose resources (as determined under section 1613 for
purposes of the supplemental security income program) do not
exceed twice the maximum amount of resources that an indi-
vidual may have and obtain benefits under that program, and

(D) with respect to whose enrollment for COBRA continu-
ation coverage the State has determined that the savings in ex-
penditures under this title resulting from such enrollment is
likely to exceed the amount of payments for COBRA premiums
made.

(2) For purposes of subsection (a)(10)(F) and this subsection, the
term “COBRA premiums” means the applicable premium imposed
with respect to COBRA continuation coverage.

(3) In this subsection, the term “COBRA continuation coverage”
means coverage under a group health plan provided by an em-
ployer with 75 or more employees provided pursuant to title XXII
of the Public Health Service Act, section 4980B of the Internal Rev-
enue Code of 1986, or title VI of the Employee Retirement Income
Security Act of 1974.
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(4) Notwithstanding subsection (a)(17), for individuals described
in paragraph (1) who are covered under the State plan by virtue
of subsection (a)(10)(A)(ii)(XI)—

(A) the income standard to be applied is the income standard
described in paragraph (1)(B), and

(B) except as provided in section 1612(b)(4)(B)(ii), costs in-
curred for medical care or for any other type of remedial care
shall not be taken into account in determining income.

Any different treatment provided under this paragraph for such in-
dividuals shall not, because of subsection (a)(10)(B) or (a)(17), re-
quire or permit such treatment for other individuals.

(v) A State plan may provide for the making of determinations
of disability or blindness for the purpose of determining eligibility
for medical assistance under the State plan by the single State
agency or its designee, and make medical assistance available to
individuals whom it finds to be blind or disabled and who are de-
termined otherwise eligible for such assistance during the period of
time prior to which a final determination of disability or blindness
is made by the Social Security Administration with respect to such
an individual. In making such determinations, the State must
apply the definitions of disability and blindness found in section
1614(a) of the Social Security Act.

(w)(1) For purposes of subsection (a)(57) and sections
1903(m)(1)(A) and 1919(c)(2)(E), the requirement of this subsection
is that a provider or organization (as the case may be) maintain
written policies and procedures with respect to all adult individuals
receiving medical care by or through the provider or organization—

(A) to provide written information to each such individual
concerning—

(1) an individual’s rights under State law (whether statu-
tory or as recognized by the courts of the State) to make
decisions concerning such medical care, including the right
to accept or refuse medical or surgical treatment and the
right to formulate advance directives (as defined in para-
graph (3)), and

(i1) the provider’s or organization’s written policies re-
specting the implementation of such rights;

(B) to document in the individual’s medical record whether
or not the individual has executed an advance directive;

(C) not to condition the provision of care or otherwise dis-
criminate against an individual based on whether or not the
individual has executed an advance directive;

(D) to ensure compliance with requirements of State law
(whether statutory or as recognized by the courts of the State)
respecting advance directives; and

(E) to provide (individually or with others) for education for
staff and the community on issues concerning advance direc-
tives.

Subparagraph (C) shall not be construed as requiring the provision
of care which conflicts with an advance directive.

(2) The written information described in paragraph (1)(A) shall
be provided to an adult individual—

(A) in the case of a hospital, at the time of the individual’s
admission as an inpatient,
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(B) in the case of a nursing facility, at the time of the indi-
vidual’s admission as a resident,

(C) in the case of a provider of home health care or personal
care services, in advance of the individual coming under the
care of the provider,

(D) in the case of a hospice program, at the time of initial
receipt of hospice care by the individual from the program, and

(E) in the case of a medicaid managed care organization, at
the time of enrollment of the individual with the organization.

(3) Nothing in this section shall be construed to prohibit the ap-
plication of a State law which allows for an objection on the basis
of conscience for any health care provider or any agent of such pro-
vider which as a matter of conscience cannot implement an ad-
vance directive.

(4) In this subsection, the term “advance directive” means a writ-
ten instruction, such as a living will or durable power of attorney
for health care, recognized under State law (whether statutory or
as recognized by the courts of the State) and relating to the provi-
sion of such care when the individual is incapacitated.

(5) For construction relating to this subsection, see section 7 of
the Assisted Suicide Funding Restriction Act of 1997 (relating to
clarification respecting assisted suicide, euthanasia, and mercy kill-
ing).

(x) The Secretary shall establish a system, for implementation by
not later than July 1, 1991, which provides for a unique identifier
for each physician who furnishes services for which payment may
be made under a State plan approved under this title.

(y)(1) In addition to any other authority under State law, where
a State determines that a psychiatric hospital which is certified for
participation under its plan no longer meets the requirements for
a psychiatric hospital (referred to in section 1905(h)) and further
finds that the hospital’s deficiencies—

(A) immediately jeopardize the health and safety of its pa-
tients, the State shall terminate the hospital’s participation
under the State plan; or

(B) do not immediately jeopardize the health and safety of its
patients, the State may terminate the hospital’s participation
under the State plan, or provide that no payment will be made
under the State plan with respect to any individual admitted
to such hospital after the effective date of the finding, or both.

(2) Except as provided in paragraph (3), if a psychiatric hospital
described in paragraph (1)(B) has not complied with the require-
ments for a psychiatric hospital under this title—

(A) within 3 months after the date the hospital is found to
be out of compliance with such requirements, the State shall
provide that no payment will be made under the State plan
with respect to any individual admitted to such hospital after
the end of such 3-month period, or

(B) within 6 months after the date the hospital is found to
be out of compliance with such requirements, no Federal finan-
cial participation shall be provided under section 1903(a) with
respect to further services provided in the hospital until the
State finds that the hospital is in compliance with the require-
ments of this title.
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(3) The Secretary may continue payments, over a period of not
longer than 6 months from the date the hospital is found to be out
of compliance with such requirements, if—

(A) the State finds that it is more appropriate to take alter-
native action to assure compliance of the hospital with the re-
quirements than to terminate the certification of the hospital,

(B) the State has submitted a plan and timetable for correc-
tive action to the Secretary for approval and the Secretary ap-
proves the plan of corrective action, and

(C) the State agrees to repay to the Federal Government
payments received under this paragraph if the corrective ac-
tion is not taken in accordance with the approved plan and
timetable.

(z)(1) Individuals described in this paragraph are individuals not
described in subsection (a)(10)(A)(i)—

(A) who are infected with tuberculosis;

(B) whose income (as determined under the State plan under
this title with respect to disabled individuals) does not exceed
the maximum amount of income a disabled individual de-
scribed in subsection (a)(10)(A)(i) may have and obtain medical
assistance under the plan; and

(C) whose resources (as determined under the State plan
under this title with respect to disabled individuals) do not ex-
ceed the maximum amount of resources a disabled individual
described in subsection (a)(10)(A)(i) may have and obtain med-
ical assistance under the plan.

(2) For purposes of subsection (a)(10), the term “TB-related serv-
ices” means each of the following services relating to treatment of
infection with tuberculosis:

(A) Prescribed drugs.

(B) Physicians’ services and services described in section
1905(a)(2).

(C) Laboratory and X-ray services (including services to con-
firm the presence of infection).

(D) Clinic services and Federally-qualified health center
services.

(E) Case management services (as defined in section
1915(g)(2)).

(F) Services (other than room and board) designed to encour-
age completion of regimens of prescribed drugs by outpatients,
including services to observe directly the intake of prescribed
drugs.

(aa) Individuals described in this subsection are individuals
who—

(1) are not described in subsection (a)(10)(A)(i);

(2) have not attained age 65;

(3) have been screened for breast and cervical cancer under
the Centers for Disease Control and Prevention breast and cer-
vical cancer early detection program established under title XV
of the Public Health Service Act (42 U.S.C. 300k et seq.) in ac-
cordance with the requirements of section 1504 of that Act (42
U.S.C. 300n) and need treatment for breast or cervical cancer;
and
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(4) are not otherwise covered under creditable coverage, as
defined in section 2701(c) of the Public Health Service Act (42
U.S.C. 300gg(c)), but applied without regard to paragraph
(1)(F) of such section.

(bb) PAYMENT FOR SERVICES PROVIDED BY FEDERALLY-QUALIFIED
HeALTH CENTERS AND RURAL HEALTH CLINICS.—

(1) IN GENERAL.—Beginning with fiscal year 2001 with re-
spect to services furnished on or after January 1, 2001, and
each succeeding fiscal year, the State plan shall provide for
payment for services described in section 1905(a)(2)(C) fur-
nished by a Federally-qualified health center and services de-
scribed in section 1905(a)(2)(B) furnished by a rural health
clinic in accordance with the provisions of this subsection.

(2) FISCAL YEAR 2001.—Subject to paragraph (4), for services
furnished on and after January 1, 2001, during fiscal year
2001, the State plan shall provide for payment for such serv-
ices in an amount (calculated on a per visit basis) that is equal
to 100 percent of the average of the costs of the center or clinic
of furnishing such services during fiscal years 1999 and 2000
which are reasonable and related to the cost of furnishing such
services, or based on such other tests of reasonableness as the
Secretary prescribes in regulations under section 1833(a)(3), or,
in the case of services to which such regulations do not apply,
the same methodology used under section 1833(a)(3), adjusted
to take into account any increase or decrease in the scope of
such services furnished by the center or clinic during fiscal
year 2001.

(3) FISCAL YEAR 2002 AND SUCCEEDING FISCAL YEARS.—Sub-
ject to paragraph (4), for services furnished during fiscal year
2002 or a succeeding fiscal year, the State plan shall provide
for payment for such services in an amount (calculated on a
per visit basis) that is equal to the amount calculated for such
services under this subsection for the preceding fiscal year—

(A) increased by the percentage increase in the MEI (as
defined in section 1842(i)(3)) applicable to primary care
services (as defined in section 1842(i)(4)) for that fiscal
year; and

(B) adjusted to take into account any increase or de-
crease in the scope of such services furnished by the center
or clinic during that fiscal year.

(4) ESTABLISHMENT OF INITIAL YEAR PAYMENT AMOUNT FOR
NEW CENTERS OR CLINICS.—In any case in which an entity first
qualifies as a Federally-qualified health center or rural health
clinic after fiscal year 2000, the State plan shall provide for
payment for services described in section 1905(a)(2)(C) fur-
nished by the center or services described in section
1905(a)(2)(B) furnished by the clinic in the first fiscal year in
which the center or clinic so qualifies in an amount (calculated
on a per visit basis) that is equal to 100 percent of the costs
of furnishing such services during such fiscal year based on the
rates established under this subsection for the fiscal year for
other such centers or clinics located in the same or adjacent
area with a similar case load or, in the absence of such a cen-
ter or clinic, in accordance with the regulations and method-
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ology referred to in paragraph (2) or based on such other tests
of reasonableness as the Secretary may specify. For each fiscal
year following the fiscal year in which the entity first qualifies
as a Federally-qualified health center or rural health clinic, the
State plan shall provide for the payment amount to be cal-
culated in accordance with paragraph (3).

(5) ADMINISTRATION IN THE CASE OF MANAGED CARE.—

(A) IN GENERAL.—In the case of services furnished by a
Federally-qualified health center or rural health clinic pur-
suant to a contract between the center or clinic and a man-
aged care entity (as defined in section 1932(a)(1)(B)), the
State plan shall provide for payment to the center or clinic
by the State of a supplemental payment equal to the
amount (if any) by which the amount determined under
paragraphs (2), (3), and (4) of this subsection exceeds the
amount of the payments provided under the contract.

(B) PAYMENT SCHEDULE.—The supplemental payment re-
quired under subparagraph (A) shall be made pursuant to
a payment schedule agreed to by the State and the Feder-
ally-qualified health center or rural health clinic, but in no
case less frequently than every 4 months.

(6) ALTERNATIVE PAYMENT METHODOLOGIES.—Notwith-
standing any other provision of this section, the State plan
may provide for payment in any fiscal year to a Federally-
qualified health center for services described in section
1905(a)(2)(C) or to a rural health clinic for services described
in section 1905(a)(2)(B) in an amount which is determined
under an alternative payment methodology that—

(A) is agreed to by the State and the center or clinic; and

(B) results in payment to the center or clinic of an
amount which is at least equal to the amount otherwise
required to be paid to the center or clinic under this sec-
tion.

(ce)(1) Individuals described in this paragraph are individuals—

(A) who are children who have not attained 19 years of age
and are born—

(i) on or after January 1, 2001 (or, at the option of a
State, on or after an earlier date), in the case of the sec-
ond, third, and fourth quarters of fiscal year 2007;

(i1) on or after October 1, 1995 (or, at the option of a
State, on or after an earlier date), in the case of each quar-
ter of fiscal year 2008; and

(iii) after October 1, 1989, in the case of each quarter of
fiscal year 2009 and each quarter of any fiscal year there-
after;

(B) who would be considered disabled under section
1614(a)(3)(C) (as determined under title XVI for children but
without regard to any income or asset eligibility requirements
that apply under such title with respect to children); and

(C) whose family income does not exceed such income level
as the State establishes and does not exceed—

(i) 300 percent of the poverty line (as defined in section
2110(c)(5)) applicable to a family of the size involved; or
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(i1) such higher percent of such poverty line as a State
may establish, except that—

(I) any medical assistance provided to an individual
whose family income exceeds 300 percent of such pov-
erty line may only be provided with State funds; and

(IT) no Federal financial participation shall be pro-
vided under section 1903(a) for any medical assistance
provided to such an individual.

(2)(A) If an employer of a parent of an individual described in
paragraph (1) offers family coverage under a group health plan (as
defined in section 2791(a) of the Public Health Service Act), the
State shall—

(i) notwithstanding section 1906, require such parent to
apply for, enroll in, and pay premiums for such coverage as a
condition of such parent’s child being or remaining eligible for
medical assistance under subsection (a)(10)(A)1i)(XIX) if the
parent is determined eligible for such coverage and the em-
ployer contributes at least 50 percent of the total cost of an-
nual premiums for such coverage; and

(i1) if such coverage is obtained—

(I) subject to paragraph (2) of section 1916(h), reduce the
premium imposed by the State under that section in an
amount that reasonably reflects the premium contribution
made by the parent for private coverage on behalf of a
child with a disability; and

(IT) treat such coverage as a third party liability under
subsection (a)(25).

(B) In the case of a parent to which subparagraph (A) applies,
a State, notwithstanding section 1906 but subject to paragraph
(1)(O)(ii), may provide for payment of any portion of the annual
premium for such family coverage that the parent is required to
pay. Any payments made by the State under this subparagraph
shall be considered, for purposes of section 1903(a), to be payments
for medical assistance.

(dd) ELECTRONIC TRANSMISSION OF INFORMATION.—If the State
agency determining eligibility for medical assistance under this
title or child health assistance under title XXI verifies an element
of eligibility based on information from an Express Lane Agency
(as defined in subsection (e)(13)(F)), or from another public agency,
then the applicant’s signature under penalty of perjury shall not be
required as to such element. Any signature requirement for an ap-
plication for medical assistance may be satisfied through an elec-
tronic signature, as defined in section 1710(1) of the Government
Paperwork Elimination Act (44 U.S.C. 3504 note). The require-
ments of subparagraphs (A) and (B) of section 1137(d)(2) may be
met through evidence in digital or electronic form.

(ee)(1) For purposes of subsection (a)(46)(B)(ii), the requirements
of this subsection with respect to an individual declaring to be a
citizen or national of the United States for purposes of establishing
eligibility under this title, are, in lieu of requiring the individual
to present satisfactory documentary evidence of citizenship or na-
tionality under section 1903(x) (if the individual is not described in
paragraph (2) of that section), as follows:
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(A) The State submits the name and social security number
of the individual to the Commissioner of Social Security as part
of the program established under paragraph (2).

(B) If the State receives notice from the Commissioner of So-
cial Security that the name or social security number, or the
declaration of citizenship or nationality, of the individual is in-
consistent with information in the records maintained by the
Commissioner—

(i) the State makes a reasonable effort to identify and
address the causes of such inconsistency, including
through typographical or other clerical errors, by con-
tacting the individual to confirm the accuracy of the name
or social security number submitted or declaration of citi-
zenship or nationality and by taking such additional ac-
tions as the Secretary, through regulation or other guid-
ance, or the State may identify, and continues to provide
the individual with medical assistance while making such
effort; and

(i1) in the case such inconsistency is not resolved under
clause (i), the State—

(I) notifies the individual of such fact;

(IT) provides the individual with a period of 90 days
from the date on which the notice required under sub-
clause (I) is received by the individual to either
present satisfactory documentary evidence of citizen-
ship or nationality (as defined in section 1903(x)(3)) or
resolve the inconsistency with the Commissioner of So-
cial Security (and continues to provide the individual
with medical assistance during such 90-day period);
and

(IIT) disenrolls the individual from the State plan
under this title within 30 days after the end of such
90-day period if no such documentary evidence is pre-
sented or if such inconsistency is not resolved.

(2)(A) Each State electing to satisfy the requirements of this sub-
section for purposes of section 1902(a)(46)(B) shall establish a pro-
gram under which the State submits at least monthly to the Com-
missioner of Social Security for comparison of the name and social
security number, of each individual newly enrolled in the State
plan under this title that month who is not described in section
1903(x)(2) and who declares to be a United States citizen or na-
tional, with information in records maintained by the Commis-
sioner.

(B) In establishing the State program under this paragraph, the
State may enter into an agreement with the Commissioner of So-
cial Security—

(i) to provide, through an on-line system or otherwise, for the
electronic submission of, and response to, the information sub-
mitted under subparagraph (A) for an individual enrolled in
the State plan under this title who declares to be citizen or na-
tional on at least a monthly basis; or

(ii) to provide for a determination of the consistency of the
information submitted with the information maintained in the
records of the Commissioner through such other method as
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agreed to by the State and the Commissioner and approved by
the Secretary, provided that such method is no more burden-
some for individuals to comply with than any burdens that
may apply under a method described in clause (i).

(C) The program established under this paragraph shall provide
that, in the case of any individual who is required to submit a so-
cial security number to the State under subparagraph (A) and who
is unable to provide the State with such number, shall be provided
with at least the reasonable opportunity to present satisfactory doc-
umentary evidence of citizenship or nationality (as defined in sec-
tion 1903(x)(3)) as is provided under clauses (i) and (ii) of section
1137(d)(4)(A) to an individual for the submittal to the State of evi-
dence indicating a satisfactory immigration status.

(3)(A) The State agency implementing the plan approved under
this title shall, at such times and in such form as the Secretary
may specify, provide information on the percentage each month
that the inconsistent submissions bears to the total submissions
made for comparison for such month. For purposes of this subpara-
graph, a name, social security number, or declaration of citizenship
or nationality of an individual shall be treated as inconsistent and
included in the determination of such percentage only if—

(i) the information submitted by the individual is not con-
sistent with information in records maintained by the Commis-
sioner of Social Security;

(i1) the inconsistency is not resolved by the State;

(iii) the individual was provided with a reasonable period of
time to resolve the inconsistency with the Commissioner of So-
cial Security or provide satisfactory documentation of citizen-
ship status and did not successfully resolve such inconsistency;
and

(iv) payment has been made for an item or service furnished
to the individual under this title.

(B) If, for any fiscal year, the average monthly percentage deter-
mined under subparagraph (A) is greater than 3 percent—

(i) the State shall develop and adopt a corrective plan to re-
view its procedures for verifying the identities of individuals
seeking to enroll in the State plan under this title and to iden-
tify and implement changes in such procedures to improve
their accuracy; and

(ii) pay to the Secretary an amount equal to the amount
which bears the same ratio to the total payments under the
State plan for the fiscal year for providing medical assistance
to individuals who provided inconsistent information as the
number of individuals with inconsistent information in excess
of 3 percent of such total submitted bears to the total number
of individuals with inconsistent information.

(C) The Secretary may waive, in certain limited cases, all or part
of the payment under subparagraph (B)(ii) if the State is unable to
reach the allowable error rate despite a good faith effort by such
State.

(D) Subparagraphs (A) and (B) shall not apply to a State for a
fiscal year if there is an agreement described in paragraph (2)(B)
in effect as of the close of the fiscal year that provides for the sub-
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mission on a real-time basis of the information described in such
paragraph.

(4) Nothing in this subsection shall affect the rights of any indi-
Vidual under this title to appeal any disenrollment from a State
plan.

(ff) Notwithstanding any other requirement of this title or any
other provision of Federal or State law, a State shall disregard the
following property from resources for purposes of determining the
eligibility of an individual who is an Indian for medical assistance
under this title:

(1) Property, including real property and improvements, that
is held in trust, subject to Federal restrictions, or otherwise
under the supervision of the Secretary of the Interior, located
on a reservation, including any federally recognized Indian
Tribe’s reservation, pueblo, or colony, including former reserva-
tions in Oklahoma, Alaska Native regions established by the
Alaska Native Claims Settlement Act, and Indian allotments
on or near a reservation as designated and approved by the
Bureau of Indian Affairs of the Department of the Interior.

(2) For any federally recognized Tribe not described in para-
graph (1), property located within the most recent boundaries
of a prior Federal reservation.

(3) Ownership interests in rents, leases, royalties, or usage
rights related to natural resources (including extraction of nat-
ural resources or harvesting of timber, other plants and plant
products, animals, fish, and shellfish) resulting from the exer-
cise of federally protected rights.

(4) Ownership interests in or usage rights to items not cov-
ered by paragraphs (1) through (3) that have unique religious,
spiritual, traditional, or cultural significance or rights that
support subsistence or a traditional lifestyle according to appli-
cable tribal law or custom.

(gg) MAINTENANCE OF EFFORT.—

(1) GENERAL REQUIREMENT TO MAINTAIN ELIGIBILITY STAND-
ARDS UNTIL STATE EXCHANGE IS FULLY OPERATIONAL.—SubjeCt
to the succeeding paragraphs of this subsection, during the pe-
riod that begins on the date of enactment of the Patient Protec-
tion and Affordable Care Act and ends on the date on which
the Secretary determines that an Exchange established by the
State under section 1311 of the Patient Protection and Afford-
able Care Act is fully operational, as a condition for receiving
any Federal payments under section 1903(a) for calendar quar-
ters occurring during such period, a State shall not have in ef-
fect eligibility standards, methodologies, or procedures under
the State plan under this title or under any waiver of such
plan that is in effect during that period, that are more restric-
tive than the eligibility standards, methodologies, or proce-
dures, respectively, under the plan or waiver that are in effect
on the date of enactment of the Patient Protection and Afford-
able Care Act.

(2) CONTINUATION OF ELIGIBILITY STANDARDS FOR CHILDREN
UNTIL OCTOBER 1, 2019.—The requirement under paragraph (1)
shall continue to apply to a State through September 30, 2019,
with respect to the eligibility standards, methodologies, and
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procedures under the State plan under this title or under any
waiver of such plan that are applicable to determining the eli-
gibility for medical assistance of any child who is under 19
y(ei?rs of age (or such higher age as the State may have elect-
ed).

(8) NONAPPLICATION.—During the period that begins on Jan-
uary 1, 2011, and ends on December 31, 2013, the requirement
under paragraph (1) shall not apply to a State with respect to
nonpregnant, nondisabled adults who are eligible for medical
assistance under the State plan or under a waiver of the plan
at the option of the State and whose income exceeds 133 per-
cent of the poverty line (as defined in section 2110(c)(5)) appli-
cable to a family of the size involved if, on or after December
31, 2010, the State certifies to the Secretary that, with respect
to the State fiscal year during which the certification is made,
the State has a budget deficit, or with respect to the suc-
ceeding State fiscal year, the State is projected to have a budg-
et deficit. Upon submission of such a certification to the Sec-
retary, the requirement under paragraph (1) shall not apply to
the State with respect to any remaining portion of the period
described in the preceding sentence.

(4) DETERMINATION OF COMPLIANCE.—

(A) STATES SHALL APPLY MODIFIED ADJUSTED GROSS IN-
COME.—A State’s determination of income in accordance
with subsection (e)(14) shall not be considered to be eligi-
bility standards, methodologies, or procedures that are
more restrictive than the standards, methodologies, or pro-
cedures in effect under the State plan or under a waiver
of the plan on the date of enactment of the Patient Protec-
tion and Affordable Care Act for purposes of determining
E:ompliance with the requirements of paragraph (1), (2), or
3).

(B) STATES MAY EXPAND ELIGIBILITY OR MOVE WAIVERED
POPULATIONS INTO COVERAGE UNDER THE STATE PLAN.—
With respect to any period applicable under paragraph (1),
(2), or (3), a State that applies eligibility standards, meth-
odologies, or procedures under the State plan under this
title or under any waiver of the plan that are less restric-
tive than the eligibility standards, methodologies, or proce-
dures, applied under the State plan or under a waiver of
the plan on the date of enactment of the Patient Protection
and Affordable Care Act, or that makes individuals who,
on such date of enactment, are eligible for medical assist-
ance under a waiver of the State plan, after such date of
enactment eligible for medical assistance through a State
plan amendment with an income eligibility level that is
not less than the income eligibility level that applied under
the waiver, or as a result of the application of subclause
(VIII) of section 1902(a)(10)(A)(i), shall not be considered to
have in effect eligibility standards, methodologies, or pro-
cedures that are more restrictive than the standards,
methodologies, or procedures in effect under the State plan
or under a waiver of the plan on the date of enactment of
the Patient Protection and Affordable Care Act for pur-
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poses of determining compliance with the requirements of
paragraph (1), (2), or (3).

(hh)(1) A State may elect to phase-in the extension of eligibility
for medical assistance to individuals described in subclause (XX) of
subsection (a)(10)(A)(ii) based on the categorical group (including
nonpregnant childless adults) or income, so long as the State does
not extend such eligibility to individuals described in such sub-
clause with higher income before making individuals described in
such subclause with lower income eligible for medical assistance.

(2) If an individual described in subclause (XX) of subsection
(a)(10)(A)(ii) is the parent of a child who is under 19 years of age
(or such higher age as the State may have elected) who is eligible
for medical assistance under the State plan or under a waiver of
such plan, the individual may not be enrolled under the State plan
unless the individual’s child is enrolled under the State plan or
under a waiver of the plan or is enrolled in other health insurance
coverage. For purposes of the preceding sentence, the term “parent”
includes an individual treated as a caretaker relative for purposes
of carrying out section 1931.

(ii)(1) Individuals described in this subsection are individuals—

(A) whose income does not exceed an income eligibility
level established by the State that does not exceed the
highest income eligibility level established under the State
plan under this title (or under its State child health plan
under title XXI) for pregnant women; and

(B) who are not pregnant.

(2) At the option of a State, individuals described in this sub-
section may include individuals who, had individuals applied
on or before January 1, 2007, would have been made eligible
pursuant to the standards and processes imposed by that State
for benefits described in clause (XVI) of the matter following
subparagraph (G) of section subsection (a)(10) pursuant to a
waiver granted under section 1115.

(3) At the option of a State, for purposes of subsection
(a)(17)(B), in determining eligibility for services under this sub-
section, the State may consider only the income of the appli-
cant or recipient.

(Gj) PrRIMARY CARE SERVICES DEFINED.—For purposes of sub-
section (a)(13)(C), the term “primary care services” means—

(1) evaluation and management services that are procedure
codes (for services covered under title XVIII) for services in the
category designated Evaluation and Management in the
Healthcare Common Procedure Coding System (established by
the Secretary under section 1848(c)(5) as of December 31, 2009,
and as subsequently modified); and

(2) services related to immunization administration for vac-
cines and toxoids for which CPT codes 90465, 90466, 90467,
90468, 90471, 90472, 90473, or 90474 (as subsequently modi-
fied) apply under such System.

(kk) PROVIDER AND SUPPLIER SCREENING, OVERSIGHT, AND RE-
PORTING REQUIREMENTS.—For purposes of subsection (a)(77), the
requirements of this subsection are the following:
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(1) SCREENING.—The State complies with the process for
screening providers and suppliers under this title, as estab-
lished by the Secretary under section 1866(j)(2).

(2) PROVISIONAL PERIOD OF ENHANCED OVERSIGHT FOR NEW
PROVIDERS AND SUPPLIERS.—The State complies with proce-
dures to provide for a provisional period of enhanced oversight
for new providers and suppliers under this title, as established
by the Secretary under section 1866()(3).

(3) DISCLOSURE REQUIREMENTS.—The State requires pro-
viders and suppliers under the State plan or under a waiver
of the plan to comply with the disclosure requirements estab-
lished by the Secretary under section 1866(j)(5).

(4) TEMPORARY MORATORIUM ON ENROLLMENT OF NEW PRO-
VIDERS OR SUPPLIERS.—

(A) TEMPORARY MORATORIUM IMPOSED BY THE SEC-
RETARY.—

(i) IN GENERAL.—Subject to clause (ii), the State
complies with any temporary moratorium on the en-
rollment of new providers or suppliers imposed by the
Secretary under section 1866()(7).

(i) EXCEPTIONS.—

(I) COMPLIANCE WITH MORATORIUM.—A State
shall not be required to comply with a temporary
moratorium described in clause (i) if the State de-
termines that the imposition of such temporary
moratorium would adversely impact beneficiaries’
access to medical assistance.

(II) FFP AvAILABLE.—Notwithstanding section
1903G)(2)(E), payment may be made to a State
under this title with respect to amounts expended
for items and services described in such section if
the Secretary, in consultation with the State agen-
¢y administering the State plan under this title
(or a waiver of the plan), determines that denying
payment to the State pursuant to such section
would adversely impact beneficiaries’ access to
medical assistance.

(iii) LIMITATION ON CHARGES TO BENEFICIARIES.—
With respect to any amount expended for items or
services furnished during calendar quarters beginning
on or after October 1, 2017, the State prohibits, during
the period of a temporary moratorium described in
clause (i), a provider meeting the requirements speci-
fied in subparagraph (C)(ii) of section 1866()(7) from
charging an individual or other person eligible to re-
ceive medical assistance under the State plan under
this title (or a waiver of the plan) for an item or serv-
ice described in section 1903(i)(2)(E) furnished to such
an individual.

(B) MORATORIUM ON ENROLLMENT OF PROVIDERS AND
SUPPLIERS.—At the option of the State, the State imposes,
for purposes of entering into participation agreements with
providers or suppliers under the State plan or under a
waiver of the plan, periods of enrollment moratoria, or nu-
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merical caps or other limits, for providers or suppliers
identified by the Secretary as being at high-risk for fraud,
waste, or abuse as necessary to combat fraud, waste, or
abuse, but only if the State determines that the imposition
of any such period, cap, or other limits would not adversely
impact beneficiaries’ access to medical assistance.

(5) COMPLIANCE PROGRAMS.—The State requires providers
and suppliers under the State plan or under a waiver of the
plan to establish, in accordance with the requirements of sec-
tion 1866()(7), a compliance program that contains the core
elements established under subparagraph (B) of that section
1866()(7) for providers or suppliers within a particular indus-
try or category.

(6) REPORTING OF ADVERSE PROVIDER ACTIONS.—The State
complies with the national system for reporting criminal and
civil convictions, sanctions, negative licensure actions, and
other adverse provider actions to the Secretary, through the
Administrator of the Centers for Medicare & Medicaid Serv-
ices, in accordance with regulations of the Secretary.

(7) ENROLLMENT AND NPI OF ORDERING OR REFERRING PRO-
VIDERS.—The State requires—

(A) all ordering or referring physicians or other profes-
sionals to be enrolled under the State plan or under a
waiver of the plan as a participating provider; and

(B) the national provider identifier of any ordering or re-
ferring physician or other professional to be specified on
any claim for payment that is based on an order or referral
of the physician or other professional.

(8) PROVIDER TERMINATIONS.—

(A) IN GENERAL.—Beginning on July 1, 2018, in the case
of a notification under subsection (a)(41) with respect to a
termination for a reason specified in section 455.101 of
title 42, Code of Federal Regulations (as in effect on No-
vember 1, 2015) or for any other reason specified by the
Secretary, of the participation of a provider of services or
any other person under the State plan (or under a waiver
of the plan), the State, not later than 30 days after the ef-
fective date of such termination, submits to the Secretary
with respect to any such provider or person, as appro-
priate—

(i) the name of such provider or person;

(i1) the provider type of such provider or person;

(iii) the specialty of such provider’s or person’s prac-
tice;

(iv) the date of birth, Social Security number, na-
tional provider identifier (if applicable), Federal tax-
payer identification number, and the State license or
certification number of such provider or person (if ap-
plicable);

(v) the reason for the termination;

(vi) a copy of the notice of termination sent to the
provider or person;

(vii) the date on which such termination is effective,
as specified in the notice; and
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(viii) any other information required by the Sec-
retary.

(B) EFFECTIVE DATE DEFINED.—For purposes of this
paragraph, the term “effective date” means, with respect to
a termination described in subparagraph (A), the later of—

(1) the date on which such termination is effective,
as specified in the notice of such termination; or

(i1) the date on which all appeal rights applicable to
such termination have been exhausted or the timeline
for any such appeal has expired.

(9) OTHER STATE OVERSIGHT.—Nothing in this subsection
shall be interpreted to preclude or limit the ability of a State
to engage in provider and supplier screening or enhanced pro-
vider and supplier oversight activities beyond those required
by the Secretary.

(1) TERMINATION NOTIFICATION DATABASE.—In the case of a pro-
vider of services or any other person whose participation under this
title or title XXI is terminated (as described in subsection (kk)(8)),
the Secretary shall, not later than 30 days after the date on which
the Secretary is notified of such termination under subsection
(a)(41) (as applicable), review such termination and, if the Sec-
retary determines appropriate, include such termination in any
database or similar system developed pursuant to section
6401(b)(2) of the Patient Protection and Affordable Care Act (42
U.S.C. 1395cc note; Public Law 111-148).

(mm) DIRECTORY PHYSICIAN OR PROVIDER DESCRIBED.—A physi-
cian or provider described in this subsection is—

(1) in the case of a physician or provider of a provider type
for which the State agency, as a condition on receiving pay-
ment for items and services furnished by the physician or pro-
vider to individuals eligible to receive medical assistance under
the State plan, requires the enrollment of the physician or pro-
vider with the State agency, a physician or a provider that—

(A) is enrolled with the agency as of the date on which
the directory is published or updated (as applicable) under
subsection (a)(83); and

(B) received payment under the State plan in the 12-
month period preceding such date; and

(2) in the case of a physician or provider of a provider type
for which the State agency does not require such enrollment,
a physician or provider that received payment under the State
plan (or a waiver of the plan) in the 12-month period preceding
the date on which the directory is published or updated (as ap-
plicable) under subsection (a)(83).

PAYMENT TO STATES

SEc. 1903. (a) From the sums appropriated therefor, the Sec-
retary (except as otherwise provided in this section and section
1903A(a)) shall pay to each State which has a plan approved under
this title, for each quarter, beginning with the quarter commencing
January 1, 1966—

(1) an amount equal to the Federal medical assistance per-
centage (as defined in section 1905(b), subject to subsections (g)
and (j) of this section and subsection 1923(f)) of the total
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amount expended during such quarter as medical assistance
under the State plan; plus

(2)(A) an amount equal to 75 per centum of so much of the
sums expended during such quarter (as found necessary by the
Secretary for the proper and efficient administration of the
State plan) as are attributable to compensation or training of
skilled professional medical personnel, and staff directly sup-
porting such personnel, of the State agency or any other public
agency; plus

(B) notwithstanding paragraph (1) or subparagraph (A), with
respect to amounts expended for nursing aide training and
competency evaluation programs, and competency evaluation
programs, described in section 1919(e)(1) (including the costs
for nurse aides to complete such competency evaluation pro-
grams), regardless of whether the programs are provided in or
outside nursing facilities or of the skill of the personnel in-
volved in such programs, an amount equal to 50 percent (or,
for calendar quarters beginning on or after July 1, 1988, and
before October 1, 1990, the lesser of 90 percent or the Federal
medical assistance percentage plus 25 percentage points) of so
much of the sums expended during such quarter (as found nec-
essary by the Secretary for the proper and efficient administra-
tion of the State plan) as are attributable to such programs;
plus

(C) an amount equal to 75 percent of so much of the sums
expended during such quarter (as found necessary by the Sec-
retary for the proper and efficient administration of the State
plan) as are attributable to preadmission screening and resi-
dent review activities conducted by the State under section
1919(e)(7); plus

(D) for each calendar quarter during—

(i) fiscal year 1991, an amount equal to 90 percent,

(i1) fiscal year 1992, an amount equal to 85 percent,

(ii1) fiscal year 1993, an amount equal to 80 percent, and

(iv) fiscal year 1994 and thereafter, an amount equal to
75 percent,

of so much of the sums expended during such quarter (as
found necessary by the Secretary for the proper and efficient
administration of the State plan) as are attributable to State
activities under section 1919(g); plus

(E) an amount equal to 75 percent of so much of the sums
expended during such quarter (as found necessary by the Sec-
retary for the proper and efficient administration of the State
plan) as are attributable to translation or interpretation serv-
ices in connection with the enrollment of, retention of, and use
of services under this title by, children of families for whom
English is not the primary language; plus

(3) an amount equal to—

(A)3) 90 per centum of so much of the sums expended
during such quarter as are attributable to the design, de-
velopment, or installation of such mechanized claims proc-
essing and information retrieval systems as the Secretary
determines are likely to provide more efficient, economical,
and effective administration of the plan and to be compat-



177

ible with the claims processing and information retrieval
systems utilized in the administration of title XVIII, in-
cluding the State’s share of the cost of installing such a
system to be used jointly in the administration of such
State’s plan and the plan of any other State approved
under this title,

(i1) 90 per centum of so much of the sums expended dur-
ing any such quarter in the fiscal year ending June 30,
1972, or the fiscal year ending June 30, 1973, as are at-
tributable to the design, development, or installation of
cost determination systems for State-owned general hos-
pitals (except that the total amount paid to all States
under this clause for either such fiscal year shall not ex-
ceed $150,000), and

(ii1)) an amount equal to the Federal medical assistance
percentage (as defined in section 1905(b)) of so much of the
sums expended during such quarter (as found necessary by
the Secretary for the proper and efficient administration of
the State plan) as are attributable to such developments or
modifications of systems of the type described in clause (i)
as are necessary for the efficient collection and reporting
on child health measures; and

(B) 75 per centum of so much of the sums expended dur-
ing such quarter as are attributable to the operation of
systems (whether such systems are operated directly by
the State or by another person under a contract with the
State) of the type described in subparagraph (A)(i) (wheth-
er or not designed, developed, or installed with assistance
under such subparagraph) which are approved by the Sec-
retary and which include provision for prompt written no-
tice to each individual who is furnished services covered by
the plan, or to each individual in a sample group of indi-
viduals who are furnished such services, of the specific
services (other than confidential services) so covered, the
name of the person or persons furnishing the services, the
date or dates on which the services were furnished, and
the amount of the payment or payments made under the
plan on account of the services; and

(C)13) 75 per centum of the sums expended with respect
to costs incurred during such quarter (as found necessary
by the Secretary for the proper and efficient administra-
tion of the State plan) as are attributable to the perform-
ance of medical and utilization review by a utilization and
quality control peer review organization or by an entity
which meets the requirements of section 1152, as deter-
mined by the Secretary, under a contract entered into
under section 1902(d); and

(i1) 75 percent of the sums expended with respect to
costs incurred during such quarter (as found necessary by
the Secretary for the proper and efficient administration of
the State plan) as are attributable to the performance of
independent external reviews conducted under section
1932(c)(2); and
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(D) 75 percent of so much of the sums expended by the
State plan during a quarter in 1991, 1992, or 1993, as the
Secretary determines is attributable to the statewide adop-
tion of a drug use review program which conforms to the
requirements of section 1927(g);

(E) 50 percent of the sums expended with respect to
costs incurred during such quarter as are attributable to
providing—

(i) services to identify and educate individuals who
are likely to be eligible for medical assistance under
this title and who have Sickle Cell Disease or who are
carriers of the sickle cell gene, including education re-
garding how to identify such individuals; or

(i1) education regarding the risks of stroke and other
complications, as well as the prevention of stroke and
other complications, in individuals who are likely to be
eligible for medical assistance under this title and who
have Sickle Cell Disease; and

(F)(1) 100 percent of so much of the sums expended dur-
ing such quarter as are attributable to payments to Med-
icaid providers described in subsection (t)(1) to encourage
the adoption and use of certified EHR technology; and

(i) 90 percent of so much of the sums expended during
such quarter as are attributable to payments for reason-
able administrative expenses related to the administration
of payments described in clause (i) if the State meets the
condition described in subsection (t)(9); plus

(H)(1) 90 percent of the sums expended during the quar-
ter as are attributable to the design, development, or in-
stallation of such mechanized verification and information
retrieval systems as the Secretary determines are nec-
essary to implement section 1902(ee) (including a system
described in paragraph (2)(B) thereof), and

(i1) 75 percent of the sums expended during the quarter
as are attributable to the operation of systems to which
clause (i) applies, plus

(4) an amount equal to 100 percent of the sums expended
during the quarter which are attributable to the costs of the
implementation and operation of the immigration status
verification system described in section 1137(d); plus

(5) an amount equal to 90 per centum of the sums expended
during such quarter which are attributable to the offering, ar-
ranging, and furnishing (directly or on a contract basis) of fam-
ily planning services and supplies;

(6) subject to subsection (b)(3), an amount equal to—

(A) 90 per centum of the sums expended during such a
quarter within the twelve-quarter period beginning with
the first quarter in which a payment is made to the State
pursuant to this paragraph, and

(B) 75 per centum of the sums expended during each
succeeding calendar quarter,

with respect to costs incurred during such quarter (as found
necessary by the Secretary for the elimination of fraud in the
provision and administration of medical assistance provided
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under the State plan) which are attributable to the establish-
ment and operation of (including the training of personnel em-
ployed by) a State medicaid fraud control unit (described in
subsection (q)); plus

(7) subject to section 1919(g)(3)(B), an amount equal to 50
per centum of the remainder of the amounts expended during
such quarter as found necessary by the Secretary for the prop-
er and efficient administration of the State plan.

(b)(1) Notwithstanding the preceding provisions of this section,
the amount determined under subsection (a)(1) for any State for
any quarter beginning after December 31, 1969, shall not take into
account any amounts expended as medical assistance with respect
to individuals aged 65 or over and disabled individuals entitled to
hospital insurance benefits under title XVIII which would not have
been so expended if the individuals involved had been enrolled in
the insurance program established by part B of title XVIII, other
than amounts expended under provisions of the plan of such State
required by section 1902(a)(34).

(2) For limitation on Federal participation for capital expendi-
tures which are out of conformity with a comprehensive plan of a
State or areawide planning agency, see section 1122.

(3) The amount of funds which the Secretary is otherwise obli-
gated to pay a State during a quarter under subsection (a)(6) may
not exceed the higher of—

(A) $125,000, or

(B) one-quarter of 1 per centum of the sums expended by the
Federal, State, and local governments during the previous
quarter in carrying out the State’s plan under this title.

(4) Amounts expended by a State for the use of an enrollment
broker in marketing medicaid managed care organizations and
other managed care entities to eligible individuals under this title
shall be considered, for purposes of subsection (a)(7), to be nec-
essary for the proper and efficient administration of the State plan
Eutkonly if the following conditions are met with respect to the

roker:

(A) The broker is independent of any such entity and of any
health care providers (whether or not any such provider par-
ticipates in the State plan under this title) that provide cov-
erage of services in the same State in which the broker is con-
ducting enrollment activities.

(B) No person who is an owner, employee, consultant, or has
a contract with the broker either has any direct or indirect fi-
nancial interest with such an entity or health care provider or
has been excluded from participation in the program under
this title or title XVIII or debarred by any Federal agency, or
subject to a civil money penalty under this Act.

(5) Notwithstanding the preceding provisions of this section, the
amount determined under subsection (a)(1) for any State shall be
decreased in a quarter by the amount of any health care related
taxes (described in section 1902(w)(3)(A)) that are imposed on a
hospital described in subsection (w)(3)(F) in that quarter.

(c) Nothing in this title shall be construed as prohibiting or re-
stricting, or authorizing the Secretary to prohibit or restrict, pay-
ment under subsection (a) for medical assistance for covered serv-
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ices furnished to a child with a disability because such services are
included in the child’s individualized education program estab-
lished pursuant to part B of the Individuals with Disabilities Edu-
cation Act or furnished to an infant or toddler with a disability be-
cause such services are included in the child’s individualized family
service plan adopted pursuant to part C of such Act.

(d)(1) Prior to the beginning of each quarter, the Secretary shall
estimate the amount [to which] to which, subject to section
1903A(a), a State will be entitled under subsections (a) and (b) for
such quarter, such estimates to be based on (A) a report filed by
the State containing its estimate of the total sum to be expended
in such quarter in accordance with the provisions of such sub-
sections, and stating the amount appropriated or made available by
the State and its political subdivisions for such expenditures in
such quarter, and if such amount is less than the State’s propor-
tionate share of the total sum of such estimated expenditures, the
source or sources from which the difference is expected to be de-
rived, and (B) such other investigation as the Secretary may find
necessary.

(2)(A) The Secretary shall then pay to the State, in such install-
ments as he may determine, the amount so estimated, reduced or
increased to the extent of any overpayment or underpayment which
the Secretary determines was made under this section to such
State for any prior quarter and with respect to which adjustment
has not already been made under this subsection.

(B) Expenditures for which payments were made to the State
under subsection (a) shall be treated as an overpayment to the ex-
tent that the State or local agency administering such plan has
been reimbursed for such expenditures by a third party pursuant
to the provisions of its plan in compliance with section 1902(a)(25).

(C) For purposes of this subsection, when an overpayment is dis-
covered, which was made by a State to a person or other entity,
the State shall have a period of 1 year in which to recover or at-
tempt to recover such overpayment before adjustment is made in
the Federal payment to such State on account of such overpay-
ment. Except as otherwise provided in subparagraph (D), the ad-
justment in the Federal payment shall be made at the end of the
1-year period, whether or not recovery was made.

(D)(3) In any case where the State is unable to recover a debt
which represents an overpayment (or any portion thereof) made to
a person or other entity on account of such debt having been dis-
charged in bankruptcy or otherwise being uncollectable, no adjust-
ment shall be made in the Federal payment to such State on ac-
count of such overpayment (or portion thereof).

(i) In any case where the State is unable to recover a debt which
represents an overpayment (or any portion thereof) made to a per-
son or other entity due to fraud within 1 year of discovery because
there is not a final determination of the amount of the overpay-
ment under an administrative or judicial process (as applicable), in-
cluding as a result of a judgment being under appeal, no adjust-
ment shall be made in the Federal payment to such State on ac-
count of such overpayment (or portion thereof) before the date that
is 30 days after the date on which a final judgment (including, if
applicable, a final determination on an appeal) is made.
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(3)(A) The pro rata share to which the United States is equitably
entitled, as determined by the Secretary, of the net amount recov-
ered during any quarter by the State or any political subdivision
thereof with respect to medical assistance furnished under the
State plan shall be considered an overpayment to be adjusted
under this subsection.

(B)(i) Subparagraph (A) and paragraph (2)(B) shall not apply to
any amount recovered or paid to a State as part of the comprehen-
sive settlement of November 1998 between manufacturers of to-
bacco products, as defined in section 5702(d) of the Internal Rev-
enue Code of 1986, and State Attorneys General, or as part of any
individual State settlement or judgment reached in litigation initi-
ated or pursued by a State against one or more such manufactur-
ers.

(ii) Except as provided in subsection (i)(19), a State may use
amounts recovered or paid to the State as part of a comprehensive
or individual settlement, or a judgment, described in clause (i) for
any expenditures determined appropriate by the State.

(4) Upon the making of any estimate by the Secretary under this
subsection, any appropriations available for payments under this
section shall be deemed obligated.

(5) In any case in which the Secretary estimates that there has
been an overpayment under this section to a State on the basis of
a claim by such State that has been disallowed by the Secretary
under section 1116(d), and such State disputes such disallowance,
the amount of the Federal payment in controversy shall, at the op-
tion of the State, be retained by such State or recovered by the Sec-
retary pending a final determination with respect to such payment
amount. If such final determination is to the effect that any
amount was properly disallowed, and the State chose to retain pay-
ment of the amount in controversy, the Secretary shall offset, from
any subsequent payments made to such State under this title, an
amount equal to the proper amount of the disallowance plus inter-
est on such amount disallowed for the period beginning on the date
such amount was disallowed and ending on the date of such final
determination at a rate (determined by the Secretary) based on the
average of the bond equivalent of the weekly 90-day treasury bill
auction rates during such period.

(6)(A) Each State (as defined in subsection (w)(7)(D)) shall in-
clude, in the first report submitted under paragraph (1) after the
end of each fiscal year, information related to—

(i) provider-related donations made to the State or units of
local government during such fiscal year, and

(i) health care related taxes collected by the State or such
units during such fiscal year.

(B) Each State shall include, in the first report submitted under
paragraph (1) after the end of each fiscal year, information related
to the total amount of payment adjustments made, and the amount
of payment adjustments made to individual providers (by provider),
under section 1923(c) during such fiscal year.

(e) A State plan approved under this title may include, as a cost
with respect to hospital services under the plan under this title,
periodic expenditures made to reflect transitional allowances estab-
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lished with respect to a hospital closure or conversion under section
1884.

(£)(1)(A) Except as provided in paragraph (4), payment under the
preceding provisions of this section shall not be made with respect
to any amount expended as medical assistance in a calendar quar-
ter, in any State, for any member of a family the annual income
of which exceeds the applicable income limitation determined
under this paragraph.

(B)(1) Except as provided in clause (ii) of this subparagraph, the
applicable income limitation with respect to any family is the
amount determined, in accordance with standards prescribed by
the Secretary, to be equivalent to 1333 percent of the highest
amount which would ordinarily be paid to a family of the same size
without any income or resources, in the form of money payments,
uﬁldeg the plan of the State approved under part A of title IV of
this Act.

(i1) If the Secretary finds that the operation of a uniform max-
imum limits payments to families of more than one size, he may
adjust the amount otherwise determined under clause (i) to take
account of families of different sizes.

(C) The total amount of any applicable income limitation deter-
mined under subparagraph (B) shall, if it is not a multiple of $100
or such other amount as the Secretary may prescribe, be rounded
to the next higher multiple of $100 or such other amount, as the
case may be.

(2)(A) In computing a family’s income for purposes of paragraph
(1), there shall be excluded any costs (whether in the form of insur-
ance premiums or otherwise and regardless of whether such costs
are reimbursed under another public program of the State or polit-
ical subdivision thereof) incurred by such family for medical care
or for any other type of remedial care recognized under State law
or, (B) notwithstanding section 1916 at State option, an amount
paid by such family, at the family’s option, to the State, provided
that the amount, when combined with costs incurred in prior
months, is sufficient when excluded from the family’s income to re-
duce such family’s income below the applicable income limitation
described in paragraph (1). The amount of State expenditures for
which medical assistance is available under subsection (a)(1) will
be reﬁluced by amounts paid to the State pursuant to this subpara-
graph.

(3) For purposes of paragraph (1)(B), in the case of a family con-
sisting of only one individual, the “highest amount which would or-
dinarily be paid” to such family under the State’s plan approved
under part A of title IV of this Act shall be the amount determined
by the State agency (on the basis of reasonable relationship to the
amounts payable under such plan to families consisting of two or
more persons) to be the amount of the aid which would ordinarily
be payable under such plan to a family (without any income or re-
sources) consisting of one person if such plan provided for aid to
such a family.

(4) The limitations on payment imposed by the preceding provi-
sions of this subsection shall not apply with respect to any amount
expended by a State as medical assistance for any individual de-
scribed in  section  1902(a)(10)(A)G)IID), 1902(a)(10)(A)E)AV),
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1902(a)(10)(A)(H)(V),  1902(a)(10)(A)D(VD),  1902(a)(10)(A)()(VID),
1902(a)(10)(A)E)(VIID),1902(a)(10)(A)G)IX),  1902(a)(10)(A)Gi)IX),
1902(a)(10)(A)(i1)(X), 1902(a)(10)(A)Gi)XIII), 1902(a)(10)(A)GEDNXIV),

or 1902(a)(10)(A)GXV), 1902(a)(10)(A)EDNXVI),
1902(a)(10)(A)([{1)(XVID), 1902(a)(10)(A)IEDNXVIID),
1902(a)(10)(A)(1i1)(XIX), 1902(a)(10)(A)(DXX),

1902(a)(10)(A)E1)(XXI), 1902(a)(10)(A)GiI)XXII), 1905(p)(1) or for
any individual—
(A) who is receiving aid or assistance under any plan of the
State approved under title I, X, XIV or XVI, or part A of title
IV, or with respect to whom supplemental security income ben-
efits are being paid under title XVI, or
(B) who is not receiving such aid or assistance, and with re-
spect to whom such benefits are not being paid, but (i) is eligi-
ble to receive such aid or assistance, or to have such benefits
paid with respect to him, or (ii) would be eligible to receive
such aid or assistance, or to have such benefits paid with re-
spect to him if he were not in a medical institution, or
(C) with respect to whom there is being paid, or who is eligi-
ble, or would be eligible if he were not in a medical institution,
to have paid with respect to him, a State supplementary pay-
ment and is eligible for medical assistance equal in amount,
duration, and scope to the medical assistance made available
to individuals described in section 1902(a)(10)(A), or who is a
PACE program eligible individual enrolled in a PACE program
under section 1934, but only if the income of such individual
(as determined under section 1612, but without regard to sub-
section (b) thereof) does not exceed 300 percent of the supple-
mental security income benefit rate established by section
1611(b)(1),
at the time of the provision of the medical assistance giving rise
to such expenditure.

(g)(1) Subject to paragraph (3), with respect to amounts paid for
the following services furnished under the State plan after June 30,
1973 (other than services furnished pursuant to a contract with a
health maintenance organization as defined in section 1876 or
which is a qualified health maintenance organization (as defined in
section 1310(d) of the Public Health Service Act)), the Federal med-
ical assistance percentage shall be decreased as follows: After an
individual has received inpatient hospital services or services in an
intermediate care facility for the mentally retarded for 60 days or
inpatient mental hospital services for 90 days (whether or not such
days are consecutive), during any fiscal year, the Federal medical
assistance percentage with respect to amounts paid for any such
care furnished thereafter to such individual shall be decreased by
a per centum thereof (determined under paragraph (5)) unless the
State agency responsible for the administration of the plan makes
a showing satisfactory to the Secretary that, with respect to each
calendar quarter for which the State submits a request for pay-
ment at the full Federal medical assistance percentage for amounts
paid for inpatient hospital services or services in an intermediate
care facility for the mentally retarded furnished beyond 60 days (or
inpatient mental hospital services furnished beyond 90 days), such
State has an effective program of medical review of the care of pa-
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tients in mental hospitals and intermediate care facilities for the
mentally retarded pursuant to paragraphs (26) and (31) of section
1902(a) whereby the professional management of each case is re-
viewed and evaluated at least annually by independent profes-
sional review teams. In determining the number of days on which
an individual has received services described in this subsection,
there shall not be counted any days with respect to which such in-
dividual is entitled to have payments made (in whole or in part)
on his behalf under section 1812.

(2) The Secretary shall, as part of his validation procedures
under this subsection, conduct timely sample onsite surveys of pri-
vate and public institutions in which recipients of medical assist-
ance may receive care and services under a State plan approved
under this title, and his findings with respect to such surveys (as
well as the showings of the State agency required under this sub-
section) shall be made available for public inspection.

(3)(A) No reduction in the Federal medical assistance percentage
of a State otherwise required to be imposed under this subsection
shall take effect—

(i) if such reduction is due to the State’s unsatisfactory or in-
valid showing made with respect to a calendar quarter begin-
ning before January 1, 1977;

(i1) before January 1, 1978;

(iii) unless a notice of such reduction has been provided to
the State at least 30 days before the date such reduction takes
effect; or

(iv) due to the State’s unsatisfactory or invalid showing made
with respect to a calendar quarter beginning after September
30, 1977, unless notice of such reduction has been provided to
the State no later than the first day of the fourth calendar
quarter following the calendar quarter with respect to which
such showing was made.

(B) The Secretary shall waive application of any reduction in the
Federal medical assistance percentage of a State otherwise re-
quired to be imposed under paragraph (1) because a showing by the
State, made under such paragraph with respect to a calendar quar-
ter ending after January 1, 1977, and before January 1, 1978, is
determined to be either unsatisfactory under such paragraph or in-
valid under paragraph (2), if the Secretary determines that the
State’s showing made under paragraph (1) with respect to any cal-
endar quarter ending on or before December 31, 1978, is satisfac-
tory under such paragraph and is valid under paragraph (2).

(4)(A) The Secretary may not find the showing of a State, with
respect to a calendar quarter under paragraph (1), to be satisfac-
tory if the showing is submitted to the Secretary later than the
30th day after the last day of the calendar quarter, unless the
State demonstrates to the satisfaction of the Secretary good cause
for not meeting such deadline.

(B) The Secretary shall find a showing of a State, with respect
to a calendar quarter under paragraph (1), to be satisfactory under
such paragraph with respect to the requirement that the State con-
duct annual onsite inspections in mental hospitals and inter-
mediate care facilities for the mentally retarded under paragraphs
(26) and (31) of section 1902(a), if the showing demonstrates that
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the State has conducted such an onsite inspection during the 12-
month period ending on the last date of the calendar quarter—

(1) in each of not less than 98 per centum of the number of
such hospitals and facilities requiring such inspection, and

(i1) in every such hospital or facility which has 200 or more
beds,

and that, with respect to such hospitals and facilities not inspected
within such period, the State has exercised good faith and due dili-
gence in attempting to conduct such inspection, or if the State dem-
onstrates to the satisfaction of the Secretary that it would have
made such a showing but for failings of a technical nature only.

(5) In the case of a State’s unsatisfactory or invalid showing
made with respect to a type of facility or institutional services in
a calendar quarter, the per centum amount of the reduction of the
State’s Federal medical assistance percentage for that type of serv-
ices under paragraph (1) is equal to 335 per centum multiplied by
a fraction, the denominator of which is equal to the total number
of patients receiving that type of services in that quarter under the
State plan in facilities or institutions for which a showing was re-
quired to be made under this subsection, and the numerator of
which is equal to the number of such patients receiving such type
of services in that quarter in those facilities or institutions for
which a satisfactory and valid showing was not made for that cal-
endar quarter.

(6)(A) Recertifications required under section 1902(a)(44) shall be
conducted at least every 60 days in the case of inpatient hospital
services.

(B) Such recertifications in the case of services in an inter-
mediate care facility for the mentally retarded shall be conducted
at least—

(i) 60 days after the date of the initial certification,

(i) 180 days after the date of the initial certification,

(iii) 12 months after the date of the initial certification,

(iv) 18 months after the date of the initial certification,

(v) 24 months after the date of the initial certification, and

(vi) every 12 months thereafter.

(C) For purposes of determining compliance with the schedule es-
tablished by this paragraph, a recertification shall be considered to
have been done on a timely basis if it was performed not later than
10 days after the date the recertification was otherwise required
and the State establishes good cause why the physician or other
person making such recertification did not meet such schedule.

(i) Payment under the preceding provisions of this section shall
not be made—

(1) for organ transplant procedures unless the State plan
provides for written standards respecting the coverage of such
procedures and unless such standards provide that—

(A) similarly situated individuals are treated alike; and

(B) any restriction, on the facilities or practitioners
which may provide such procedures, is consistent with the
accessibility of high quality care to individuals eligible for
the procedures under the State plan; or

(2) with respect to any amount expended for an item or serv-
ice (other than an emergency item or service, not including
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items or services furnished in an emergency room of a hospital)
furnished—

(A) under the plan by any individual or entity during
any period when the individual or entity is excluded from
participation under title V, XVIII, or XX or under this title
pursuant to section 1128, 1128A, 1156, or 1842(j)(2);

(B) at the medical direction or on the prescription of a
physician, during the period when such physician is ex-
cluded from participation under title V, XVIII, or XX or
under this title pursuant to section 1128, 1128A, 1156, or
1842(j)(2) and when the person furnishing such item or
service knew or had reason to know of the exclusion (after
a reasonable time period after reasonable notice has been
furnished to the person);

(C) by any individual or entity to whom the State has
failed to suspend payments under the plan during any pe-
riod when there is pending an investigation of a credible
allegation of fraud against the individual or entity, as de-
termined by the State in accordance with regulations pro-
mulgated by the Secretary for purposes of section 1862(o)
and this subparagraph, unless the State determines in ac-
cordance with such regulations there is good cause not to
suspend such payments;

(D) beginning on July 1, 2018, under the plan by any
provider of services or person whose participation in the
State plan is terminated (as described in section
1902(kk)(8)) after the date that is 60 days after the date
on which such termination is included in the database or
other system under section 1902(11); or

(E) with respect to any amount expended for such an
item or service furnished during calendar quarters begin-
ning on or after October 1, 2017, subject to section
1902(kk)(4)(A)(ii)(IT), within a geographic area that is sub-
ject to a moratorium imposed under section 1866(j)(7) by
a provider or supplier that meets the requirements speci-
fied in subparagraph (C)(iii) of such section, during the pe-
riod of such moratorium; or

(3) with respect to any amount expended for inpatient hos-
pital services furnished under the plan (other than amounts at-
tributable to the special situation of a hospital which serves a
disproportionate number of low income patients with special
needs) to the extent that such amount exceeds the hospital’s
customary charges with respect to such services or (if such
services are furnished under the plan by a public institution
free of charge or at nominal charges to the public) exceeds an
amount determined on the basis of those items (specified in
regulations prescribed by the Secretary) included in the deter-
mination of such payment which the Secretary finds will pro-
vide fair compensation to such institution for such services; or

(4) with respect to any amount expended for care or services
furnished under the plan by a hospital unless such hospital
has in effect a utilization review plan which meets the require-
ments imposed by section 1861(k) for purposes of title XVIII,;
and if such hospital has in effect such a utilization review plan
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for purposes of title XVIII, such plan shall serve as the plan
required by this subsection (with the same standards and pro-
cedures and the same review committee or group) as a condi-
tion of payment under this title; the Secretary is authorized to
waive the requirements of this paragraph if the State agency
demonstrates to his satisfaction that it has in operation utiliza-
tion review procedures which are superior in their effectiveness
to the procedures required under section 1861(k); or

(5) with respect to any amount expended for any drug prod-
uct for which payment may not be made under part B of title
XVIII because of section 1862(c); or

(6) with respect to any amount expended for inpatient hos-
pital tests (other than in emergency situations) not specifically
ordered by the attending physician or other responsible practi-
tioner; or

(7) with respect to any amount expended for clinical diag-
nostic laboratory tests performed by a physician, independent
laboratory, or hospital, to the extent such amount exceeds the
amount that would be recognized under section 1833(h) for
such tests performed for an individual enrolled under part B
of title XVIII; or

(8) with respect to any amount expended for medical assist-
ance (A) for nursing facility services to reimburse (or otherwise
compensate) a nursing facility for payment of a civil money
penalty imposed under section 1919(h) or (B) for home and
community care to reimburse (or otherwise compensate) a pro-
vider of such care for payment of a civil money penalty im-
posed under this title or title XI or for legal expenses in de-
fense of an exclusion or civil money penalty under this title or
title XI if there is no reasonable legal ground for the provider’s
case; or

(10)(A) with respect to covered outpatient drugs unless there
is a rebate agreement in effect under section 1927 with respect
to such drugs or unless section 1927(a)(3) applies,

(B) with respect to any amount expended for an innovator
multiple source drug (as defined in section 1927(k)) dispensed
on or after July 1, 1991, if, under applicable State law, a less
expensive multiple source drug could have been dispensed, but
only to the extent that such amount exceeds the upper pay-
ment limit for such multiple source drug;

(C) with respect to covered outpatient drugs described in
section 1927(a)(7), unless information respecting utiliza-
tion data and coding on such drugs that is required to be
submitted under such section is submitted in accordance
with such section, and

(D) with respect to any amount expended for reimbursement
to a pharmacy under this title for the ingredient cost of a cov-
ered outpatient drug for which the pharmacy has already re-
ceived payment under this title (other than with respect to a
reasonable restocking fee for such drug); or

(11) with respect to any amount expended for physicians’
services furnished on or after the first day of the first quarter
beginning more than 60 days after the date of establishment
of the physician identifier system under section 1902(x), unless
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the claim for the services includes the unique physician identi-
fier provided under such system; or

(13) with respect to any amount expended to reimburse (or
otherwise compensate) a nursing facility for payment of legal
expenses associated with any action initiated by the facility
that is dismissed on the basis that no reasonable legal ground
existed for the institution of such action; or

(14) with respect to any amount expended on administrative
costs to carry out the program under section 1928; or

(15) with respect to any amount expended for a single-anti-
gen vaccine and its administration in any case in which the ad-
ministration of a combined-antigen vaccine was medically ap-
propriate (as determined by the Secretary); or

(16) with respect to any amount expended for which funds
may not be used under the Assisted Suicide Funding Restric-
tion Act of 1997; or

(17) with respect to any amount expended for roads, bridges,
stadiums, or any other item or service not covered under a
State plan under this title; or

(18) with respect to any amount expended for home health
care services provided by an agency or organization unless the
agency or organization provides the State agency on a con-
tinuing basis a surety bond in a form specified by the Sec-
retary under paragraph (7) of section 1861(o) and in an
amount that is not less than $50,000 or such comparable sur-
ety bond as the Secretary may permit under the last sentence
of such section; or

(19) with respect to any amount expended on administrative
costs to initiate or pursue litigation described in subsection
(d)(3)(B);

(20) with respect to amounts expended for medical assistance
provided to an individual described in subclause (XV) or (XVI)
of section 1902(a)(10)(A)(i) for a fiscal year unless the State
demonstrates to the satisfaction of the Secretary that the level
of State funds expended for such fiscal year for programs to en-
able working individuals with disabilities to work (other than
for such medical assistance) is not less than the level expended
for such programs during the most recent State fiscal year end-
ing before the date of the enactment of this paragraph;

(21) with respect to amounts expended for covered outpatient
drugs described in section 1927(d)(2)(C) (relating to drugs
when used for cosmetic purposes or hair growth), except where
medically necessary, and section 1927(d)(2)(K) (relating to
drugs when used for treatment of sexual or erectile dysfunc-
tion);

(22) [with respect to amounts expended] (A) with respect to
amounts expended for medical assistance for an individual who
declares under section 1137(d)(1)(A) to be a citizen or national
of the United States for purposes of establishing eligibility for
benefits under this title, unless the requirement of section
1902(a)(46)(B) is met; and

(B) in the case of a State that elects to provide a reasonable
period to present satisfactory documentary evidence of such citi-
zenship or nationality pursuant to paragraph (2)(C) of section
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1902(ee) or paragraph (4) of subsection (x) of this section, for
amounts expended for medical assistance for such an indi-
vidual (other than an individual described in paragraph (2) of
such subsection (x)) during such period;

(23) with respect to amounts expended for medical assistance
for covered outpatient drugs (as defined in section 1927(k)(2))
for which the prescription was executed in written (and non-
electronic) form unless the prescription was executed on a tam-
per-resistant pad;

(24) if a State is required to implement an asset verification
program under section 1940 and fails to implement such pro-
gram in accordance with such section, with respect to amounts
expended by such State for medical assistance for individuals
subject to asset verification under such section, unless—

(A) the State demonstrates to the Secretary’s satisfaction
that the State made a good faith effort to comply;

(B) not later than 60 days after the date of a finding
that the State is in noncompliance, the State submits to
the Secretary (and the Secretary approves) a corrective ac-
tion plan to remedy such noncompliance; and

(C) not later than 12 months after the date of such sub-
mission (and approval), the State fulfills the terms of such
corrective action plan;

(25) with respect to any amounts expended for medical as-
sistance for individuals for whom the State does not report en-
rollee encounter data (as defined by the Secretary) to the Med-
icaid Statistical Information System (MSIS) in a timely man-
ner (as determined by the Secretary);

(26) with respect to any amounts expended for medical as-
sistance for individuals described in subclause (VIII) of sub-
section (a)(10)(A)(i) other than medical assistance provided
through benchmark coverage described in section 1937(b)(1) or
benchmark equivalent coverage described in section 1937(b)(2);
or

(27) with respect to any amounts expended by the State on
the basis of a fee schedule for items described in section
1861(n) and furnished on or after January 1, 2018, as deter-
mined in the aggregate with respect to each class of such items
as defined by the Secretary, in excess of the aggregate amount,
if any, that would be paid for such items within such class on
a fee-for-service basis under the program under part B of title
XVIII, including, as applicable, under a competitive acquisition
program under section 1847 in an area of the State.

Nothing in paragraph (1) shall be construed as permitting a State
to provide services under its plan under this title that are not rea-
sonable in amount, duration, and scope to achieve their purpose.
Paragraphs (1), (2), (16), (17), and (18) shall apply with respect to
items or services furnished and amounts expended by or through
a managed care entity (as defined in section 1932(a)(1)(B)) in the
same manner as such paragraphs apply to items or services fur-
nished and amounts expended directly by the State.

() Notwithstanding the preceding provisions of this section, the
amount determined under subsection (a)(1) for any State for any
quarter shall be adjusted in accordance with section 1914.
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(k) The Secretary is authorized to provide at the request of any
State (and without cost to such State) such technical and actuarial
assistance as may be necessary to assist such State to contract
with any medicaid managed care organization which meets the re-
quirements of subsection (m) of this section for the purpose of pro-
viding medical care and services to individuals who are entitled to
medical assistance under this title.

(1)(1) Subject to paragraphs (3) and (4), with respect to any
amount expended for personal care services or home health care
services requiring an in-home visit by a provider that are provided
under a State plan under this title (or under a waiver of the plan)
and furnished in a calendar quarter beginning on or after January
1, 2019 (or, in the case of home health care services, on or after
January 1, 2023), unless a State requires the use of an electronic
visit verification system for such services furnished in such quarter
under the plan or such waiver, the Federal medical assistance per-
centage shall be reduced—

(A) in the case of personal care services—

(i) for calendar quarters in 2019 and 2020, by .25 per-
centage points;

(i) for calendar quarters in 2021, by .5 percentage
points;

(iii) for calendar quarters in 2022, by .75 percentage
points; and

(iv) for calendar quarters in 2023 and each year there-
after, by 1 percentage point; and

(B) in the case of home health care services—

(i) for calendar quarters in 2023 and 2024, by .25 per-
centage points;

(ii) for calendar quarters in 2025, by .5 percentage
points;

(iii) for calendar quarters in 2026, by .75 percentage
points; and

(iv) for calendar quarters in 2027 and each year there-
after, by 1 percentage point.

(2) Subject to paragraphs (3) and (4), in implementing the re-
quirement for the use of an electronic visit verification system
under paragraph (1), a State shall—

(A) consult with agencies and entities that provide personal
care services, home health care services, or both under the
State plan (or under a waiver of the plan) to ensure that such
system—

(i) is minimally burdensome;

(ii) takes into account existing best practices and elec-
tronic visit verification systems in use in the State; and

(iii) is conducted in accordance with the requirements of
HIPAA privacy and security law (as defined in section
3009 of the Public Health Service Act);

(B) take into account a stakeholder process that includes
input from beneficiaries, family caregivers, individuals who
furnish personal care services or home health care services,
and other stakeholders, as determined by the State in accord-
ance with guidance from the Secretary; and
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(C) ensure that individuals who furnish personal care serv-
ices, home health care services, or both under the State plan
(or under a waiver of the plan) are provided the opportunity
for training on the use of such system.

(3) Paragraphs (1) and (2) shall not apply in the case of a State
that, as of the date of the enactment of this subsection, requires
the use of any system for the electronic verification of visits con-
ducted as part of both personal care services and home health care
services, so long as the State continues to require the use of such
system with respect to the electronic verification of such visits.

(4)(A) In the case of a State described in subparagraph (B), the
reduction under paragraph (1) shall not apply—

(i) in the case of personal care services, for calendar quarters
in 2019; and

(i) in the case of home health care services, for calendar
quarters in 2023.

(B) For purposes of subparagraph (A), a State described in this
subparagraph is a State that demonstrates to the Secretary that
the State—

(i) has made a good faith effort to comply with the require-
ments of paragraphs (1) and (2) (including by taking steps to
adopt the technology used for an electronic visit verification
system); and

(i1) in implementing such a system, has encountered un-
avoidable system delays.

(5) In this subsection:

(A) The term “electronic visit verification system” means,
with respect to personal care services or home health care
services, a system under which visits conducted as part of such
services are electronically verified with respect to—

(i) the type of service performed,;

(i1) the individual receiving the service;

(iii) the date of the service;

(iv) the location of service delivery;

(v) the individual providing the service; and
(vi) the time the service begins and ends.

(B) The term “home health care services” means services de-
scribed in section 1905(a)(7) provided under a State plan under
this title (or under a waiver of the plan).

(C) The term “personal care services” means personal care
services provided under a State plan under this title (or under
a waiver of the plan), including services provided under section
1905(a)(24), 1915(c), 1915(i), 1915(), or 1915(k) or under a
wavier under section 1115.

(6)(A) In the case in which a State requires personal care service
and home health care service providers to utilize an electronic visit
verification system operated by the State or a contractor on behalf
of the State, the Secretary shall pay to the State, for each quarter,
an amount equal to 90 per centum of so much of the sums ex-
pended during such quarter as are attributable to the design, de-
velopment, or installation of such system, and 75 per centum of so
much of the sums for the operation and maintenance of such sys-
tem.
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(B) Subparagraph (A) shall not apply in the case in which a State
requires personal care service and home health care service pro-
viders to utilize an electronic visit verification system that is not
operated by the State or a contractor on behalf of the State.

(m)(1)(A) The term “medicaid managed care organization” means
a health maintenance organization, an eligible organization with a
contract under section 1876 or a Medicare+Choice organization
with a contract under part C of title XVIII, a provider sponsored
organization, or any other public or private organization, which
meets the requirement of section 1902(w) and—

(i) makes services it provides to individuals eligible for bene-
fits under this title accessible to such individuals, within the
area served by the organization, to the same extent as such
services are made accessible to individuals (eligible for medical
assistance under the State plan) not enrolled with the organi-
zation, and

(ii)) has made adequate provision against the risk of insol-
vency, which provision is satisfactory to the State, meets the
requirements of subparagraph (C)(i) (if applicable), and which
assures that individuals eligible for benefits under this title
are in no case held liable for debts of the organization in case
of the organization’s insolvency.

An organization that is a qualified health maintenance organiza-
tion (as defined in section 1310(d) of the Public Health Service Act)
is deemed to meet the requirements of clauses (i) and (ii).

(B) The duties and functions of the Secretary, insofar as they in-
volve making determinations as to whether an organization is a
medicaid managed care organization within the meaning of sub-
paragraph (A), shall be integrated with the administration of sec-
tion 1312 (a) and (b) of the Public Health Service Act.

(C)d) Subject to clause (ii), a provision meets the requirements
of this subparagraph for an organization if the organization meets
solvency standards established by the State for private health
maintenance organizations or is licensed or certified by the State
as a risk-bearing entity.

(i1) Clause (i) shall not apply to an organization if—

(I) the organization is not responsible for the provision (di-
rectly or through arrangements with providers of services) of
inpatient hospital services and physicians’ services;

(IT) the organization is a public entity;

(IIT) the solvency of the organization is guaranteed by the
State; or

(IV) the organization is (or is controlled by) one or more Fed-
erally-qualified health centers and meets solvency standards
established by the State for such an organization.

For purposes of subclause (IV), the term “control” means the pos-
session, whether direct or indirect, of the power to direct or cause
the direction of the management and policies of the organization
through membership, board representation, or an ownership inter-
est equal to or greater than 50.1 percent.

(2)(A) Except as provided in subparagraphs (B), (C), and (G), no
payment shall be made under this title to a State with respect to
expenditures incurred by it for payment (determined under a pre-
paid capitation basis or under any other risk basis) for services pro-
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vided by any entity (including a health insuring organization)
which is responsible for the provision (directly or through arrange-
ments with providers of services) of inpatient hospital services and
any other service described in paragraph (2), (3), (4), (5), or (7) of
section 1905(a) or for the provision of any three or more of the serv-
ices described in such paragraphs unless—

(i) the Secretary has determined that the entity is a med-
icaid managed care organization organization as defined in
paragraph (1);

(ii1) such services are provided for the benefit of individuals
eligible for benefits under this title in accordance with a con-
tract between the State and the entity under which prepaid
payments to the entity are made on an actuarially sound basis
and under which the Secretary must provide prior approval for
contracts providing for expenditures in excess of $1,000,000 for
1998 and, for a subsequent year, the amount established under
this clause for the previous year increased by the percentage
increase in the consumer price index for all urban consumers
over the previous year,

(iv) such contract provides that the Secretary and the State
(or any person or organization designated by either) shall have
the right to audit and inspect any books and records of the en-
tity (and of any subcontractor) that pertain (I) to the ability of
the entity to bear the risk of potential financial losses, or (II)
to services performed or determinations of amounts payable
under the contract;

(v) such contract provides that in the entity’s enrollment, re-
enrollment, or disenrollment of individuals who are eligible for
benefits under this title and eligible to enroll, reenroll, or
disenroll with the entity pursuant to the contract, the entity
will not discriminate among such individuals on the basis of
their health status or requirements for health care services;

(vi) such contract (I) permits individuals who have elected
under the plan to enroll with the entity for provision of such
benefits to terminate such enrollment in accordance with sec-
tion 1932(a)(4), and (II) provides for notification in accordance
with such section of each such individual, at the time of the
individual’s enrollment, of such right to terminate such enroll-
ment;

(vii) such contract provides that, in the case of medically nec-
essary services which were provided (I) to an individual en-
rolled with the entity under the contract and entitled to bene-
fits with respect to such services under the State’s plan and
(IT) other than through the organization because the services
were immediately required due to an unforeseen illness, injury,
or condition, either the entity or the State provides for reim-
bursement with respect to those services,

(viii) such contract provides for disclosure of information in
accordance with section 1124 and paragraph (4) of this sub-
section;

(ix) such contract provides, in the case of an entity that has
entered into a contract for the provision of services with a Fed-
erally-qualified health center or a rural health clinic, that the
entity shall provide payment that is not less than the level and
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amount of payment which the entity would make for the serv-
ices if the services were furnished by a provider which is not
a Federally-qualified health center or a rural health clinic;

(x) any physician incentive plan that it operates meets the
requirements described in section 1876(i)(8);

(xi) such contract provides for maintenance of sufficient pa-
tient encounter data to identify the physician who delivers
services to patients and for the provision of such data to the
State at a frequency and level of detail to be specified by the
Secretary;

(xii) such contract, and the entity complies with the applica-
ble requirements of section 1932; and

(xiii) such contract provides that (I) covered outpatient
drugs dispensed to individuals eligible for medical assist-
ance who are enrolled with the entity shall be subject to
the same rebate required by the agreement entered into
under section 1927 as the State is subject to and that the
State shall collect such rebates from manufacturers, (II)
capitation rates paid to the entity shall be based on actual
cost experience related to rebates and subject to the Fed-
eral regulations requiring actuarially sound rates, and (III)
the entity shall report to the State, on such timely and
periodic basis as specified by the Secretary in order to in-
clude in the information submitted by the State to a man-
ufacturer and the Secretary under section 1927(b)(2)(A),
information on the total number of units of each dosage
form and strength and package size by National Drug
Code of each covered outpatient drug dispensed to individ-
uals eligible for medical assistance who are enrolled with
the entity and for which the entity is responsible for cov-
erage of such drug under this subsection (other than cov-
ered outpatient drugs that under subsection (j)(1) of sec-
tion 1927 are not subject to the requirements of that sec-
tion) and such other data as the Secretary determines nec-
essary to carry out this subsection.

(B) Subparagraph (A) except with respect to clause (ix) of sub-
paragraph (A), does not apply with respect to payments under this
title to a State with respect to expenditures incurred by it for pay-
ment for services provided by an entity which—

(1)(I) received a grant of at least $100,000 in the fiscal year
ending June 30, 1976, under section 329(d)(1)(A) or 330(d)(1)
of the Public Health Service Act, and for the period beginning
July 1, 1976, and ending on the expiration of the period for
which payments are to be made under this title has been the
recipient of a grant under either such section; and

(IT) provides to its enrollees, on a prepaid capitation risk
basis or on any other risk basis, all of the services and benefits
described in paragraphs (1), (2), (3), (4)(C), and (5) of section
1905(a) and, to the extent required by section 1902(a)(10)(D) to
be provided under a State plan for medical assistance, the
services and benefits described in paragraph (7) of section
1905(a); or
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(ii) is a nonprofit primary health care entity located in a
rural area (as defined by the Appalachian Regional Commis-
sion)—

(I) which received in the fiscal year ending June 30,
1976, at least $100,000 (by grant, subgrant, or sub-
contract) under the Appalachian Regional Development
Act of 1965, and

(II) for the period beginning July 1, 1976, and ending on
the expiration of the period for which payments are to be
made under this title either has been the recipient of a
grant, subgrant, or subcontract under such Act or has pro-
vided services under a contract (initially entered into dur-
ing a year in which the entity was the recipient of such a
grant, subgrant, or subcontract) with a State agency under
this title on a prepaid capitation risk basis or on any other
risk basis; or

(iii) which has contracted with the single State agency for
the provision of services (but not including inpatient hospital
services) to persons eligible under this title on a prepaid risk
basis prior to 1970.

(G) In the case of an entity which is receiving (and has received
during the previous two years) a grant of at least $100,000 under
section 329(d)(1)(A) or 330(d)(1) of the Public Health Service Act or
is receiving (and has received during the previous two years) at
least $100,000 (by grant, subgrant, or subcontract) under the Appa-
lachian Regional Development Act of 1965, clause (i) of subpara-
graph (A) shall not apply.

(H) In the case of an individual who—

(i) in a month is eligible for benefits under this title and en-
rolled with a medicaid managed care organization with a con-
tract under this paragraph or with a primary care case man-
ager with a contract described in section 1905(t)(3),

(i1) in the next month (or in the next 2 months) is not eligible
for such benefits, but

(iii) in the succeeding month is again eligible for such bene-
fits,

the State plan, subject to subparagraph (A)(vi), may enroll the indi-
vidual for that succeeding month with the organization described
in clause (i) if the organization continues to have a contract under
this paragraph with the State or with the manager described in
such clause if the manager continues to have a contract described
in section 1905(t)(3) with the State.

(3) No payment shall be made under this title to a State with re-
spect to expenditures incurred by the State for payment for serv-
ices provided by a managed care entity (as defined under section
1932(a)(1)) under the State plan under this title (or under a waiver
of the plan) unless the State—

(A) beginning on July 1, 2018, has a contract with such enti-
ty that complies with the requirement specified in section
1932(d)(5); and

(B) beginning on January 1, 2018, complies with the require-
ment specified in section 1932(d)(6)(A).

(4)(A) Each medicaid managed care organization which is not a
qualified health maintenance organization (as defined in section
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1310(d) of the Public Health Service Act) must report to the State
and, upon request, to the Secretary, the Inspector General of the
Department of Health and Human Services, and the Comptroller
General a description of transactions between the organization and
a party in interest (as defined in section 1318(b) of such Act), in-
cluding the following transactions:

(i) Any sale or exchange, or leasing of any property between
the organization and such a party.

(i1) Any furnishing for consideration of goods, services (in-
cluding management services), or facilities between the organi-
zation and such a party, but not including salaries paid to em-
ployees for services provided in the normal course of their em-
ployment.

(1ii) Any lending of money or other extension of credit be-
tween the organization and such a party.

The State or Secretary may require that information reported re-
specting an organization which controls, or is controlled by, or is
under common control with, another entity be in the form of a con-
solidated financial statement for the organization and such entity.

(B) Each organization shall make the information reported pur-
suant to subparagraph (A) available to its enrollees upon reason-
able request.

(5)(A) If the Secretary determines that an entity with a contract
under this subsection—

(i) fails substantially to provide medically necessary items
and services that are required (under law or under the con-
tract) to be provided to an individual covered under the con-
tract, if the failure has adversely affected (or has substantial
likelihood of adversely affecting) the individual,

(i1) imposes premiums on individuals enrolled under this
sullosection in excess of the premiums permitted under this
title;

(iii) acts to discriminate among individuals in violation of the
provision of paragraph (2)(A)(v), including expulsion or refusal
to re-enroll an individual or engaging in any practice that
would reasonably be expected to have the effect of denying or
discouraging enrollment (except as permitted by this sub-
section) by eligible individuals with the organization whose
medical condition or history indicates a need for substantial fu-
ture medical services;

(iv) misrepresents or falsifies information that is furnished—

(I) to the Secretary or the State under this subsection,
or

(IT) to an individual or to any other entity under this
subsection, or

(v) fails to comply with the requirements of section
1876(1)(8),

the Secretary may provide, in addition to any other remedies avail-
?ble under law, for any of the remedies described in subparagraph
B).

(B) The remedies described in this subparagraph are—

(1) civil money penalties of not more than $25,000 for each
determination under subparagraph (A), or, with respect to a
determination under clause (ii1) or (iv)(I) of such subparagraph,
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of not more than $100,000 for each such determination, plus,
with respect to a determination under subparagraph (A)(ii),
double the excess amount charged in violation of such subpara-
graph (and the excess amount charged shall be deducted from
the penalty and returned to the individual concerned), and
plus, with respect to a determination under subparagraph
(A)(iii), $15,000 for each individual not enrolled as a result of
a practice described in such subparagraph, or

(i1) denial of payment to the State for medical assistance fur-
nished under the contract under this subsection for individuals
enrolled after the date the Secretary notifies the organization
of a determination under subparagraph (A) and until the Sec-
retary is satisfied that the basis for such determination has
been corrected and is not likely to recur.

The provisions of section 1128A (other than subsections (a) and (b))
shall apply to a civil money penalty under clause (i) in the same
manner as such provisions apply to a penalty or proceeding under
section 1128A(a).

(6)(A) For purposes of this subsection and section 1902(e)(2)(A),
in the case of the State of New Jersey, the term “contract” shall
be deemed to include an undertaking by the State agency, in the
State plan under this title, to operate a program meeting all re-
quirements of this subsection.

c(lB) The undertaking described in subparagraph (A) must pro-
vide—

(i) for the establishment of a separate entity responsible for
the operation of a program meeting the requirements of this
subsection, which entity may be a subdivision of the State
agency administering the State plan under this title;

(i) for separate accounting for the funds used to operate
such program; and

(iii) for setting the capitation rates and any other payment
rates for services provided in accordance with this subsection
using a methodology satisfactory to the Secretary designed to
ensure that total Federal matching payments under this title
for such services will be lower than the matching payments
that would be made for the same services, if provided under
the State plan on a fee for service basis to an actuarially equiv-
alent population.

(C) The undertaking described in subparagraph (A) shall be sub-
ject to approval (and annual re-approval) by the Secretary in the
same manner as a contract under this subsection.

(D) The undertaking described in subparagraph (A) shall not be
eligible for a waiver under section 1915(b).

(o) Notwithstanding the preceding provisions of this section, no
payment shall be made to a State under the preceding provisions
of this section for expenditures for medical assistance provided for
an individual under its State plan approved under this title to the
extent that a private insurer (as defined by the Secretary by regu-
lation and including a group health plan (as defined in section
607(1) of the Employee Retirement Income Security Act of 1974),
a service benefit plan, and a health maintenance organization)
would have been obligated to provide such assistance but for a pro-
vision of its insurance contract which has the effect of limiting or
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excluding such obligation because the individual is eligible for or
is provided medical assistance under the plan.

(p)(1) When a political subdivision of a State makes, for the State
of which it is a political subdivision, or one State makes, for an-
other State, the enforcement and collection of rights of support or
payment assigned under section 1912, pursuant to a cooperative ar-
rangement under such section (either within or outside of such
State), there shall be paid to such political subdivision or such
other State from amounts which would otherwise represent the
Federal share of payments for medical assistance provided to the
eligible individuals on whose behalf such enforcement and collec-
tion was made, an amount equal to 15 percent of any amount col-
lected which is attributable to such rights of support or payment.

(2) Where more than one jurisdiction is involved in such enforce-
ment or collection, the amount of the incentive payment deter-
mined under paragraph (1) shall be allocated among the jurisdic-
tions in a manner to be prescribed by the Secretary.

(q) For the purposes of this section, the term “State medicaid
fraud control unit” means a single identifiable entity of the State
government which the Secretary certifies (and annually recertifies)
as meeting the following requirements:

(1) The entity (A) is a unit of the office of the State Attorney
General or of another department of State government which
possesses statewide authority to prosecute individuals for
criminal violations, (B) is in a State the constitution of which
does not provide for the criminal prosecution of individuals by
a statewide authority and has formal procedures, approved by
the Secretary, that (i) assure its referral of suspected criminal
violations relating to the program under this title to the appro-
priate authority or authorities in the State for prosecution and
(i1) assure its assistance of, and coordination with, such author-
ity or authorities in such prosecutions, or (C) has a formal
working relationship with the office of the State Attorney Gen-
eral and has formal procedures (including procedures for its re-
ferral of suspected criminal violations to such office) which are
approved by the Secretary and which provide effective coordi-
nation of activities between the entity and such office with re-
spect to the detection, investigation, and prosecution of sus-
pected criminal violations relating to the program under this
title.

(2) The entity is separate and distinct from the single State
agency that administers or supervises the administration of
the State plan under this title.

(8) The entity’s function is conducting a statewide program
for the investigation and prosecution of violations of all appli-
cable State laws regarding any and all aspects of fraud in con-
nection with (A) any aspect of the provision of medical assist-
ance and the activities of providers of such assistance under
the State plan under this title; and (B) upon the approval of
the Inspector General of the relevant Federal agency, any as-
pect of the provision of health care services and activities of
providers of such services under any Federal health care pro-
gram (as defined in section 1128B(f)(1)), if the suspected fraud
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or violation of law in such case or investigation is primarily re-
lated to the State plan under this title.

(4)(A) The entity has—

(i) procedures for reviewing complaints of abuse or ne-
glect of patients in health care facilities which receive pay-
ments under the State plan under this title;

(i1) at the option of the entity, procedures for reviewing
complaints of abuse or neglect of patients residing in board
and care facilities; and

(iii) procedures for acting upon such complaints under
the criminal laws of the State or for referring such com-
plaints to other State agencies for action.

(B) For purposes of this paragraph, the term “board and care
facility” means a residential setting which receives payment
(regardless of whether such payment is made under the State
plan under this title) from or on behalf of two or more unre-
lated adults who reside in such facility, and for whom one or
both of the following is provided:

(i) Nursing care services provided by, or under the su-
pervision of, a registered nurse, licensed practical nurse, or
licensed nursing assistant.

(i1) A substantial amount of personal care services that
assist residents with the activities of daily living, including
personal hygiene, dressing, bathing, eating, toileting, am-
bulation, transfer, positioning, self-medication, body care,
travel to medical services, essential shopping, meal prepa-
ration, laundry, and housework.

(5) The entity provides for the collection, or referral for col-
lection to a single State agency, of overpayments that are made
under the State plan or under any Federal health care pro-
gram (as so defined) to health care facilities and that are dis-
covered by the entity in carrying out its activities. All funds
collected in accordance with this paragraph shall be credited
exclusively to, and available for expenditure under, the Federal
health care program (including the State plan under this title)
that was subject to the activity that was the basis for the col-
lection.

(6) The entity employs such auditors, attorneys, investiga-
tors, and other necessary personnel and is organized in such
a manner as is necessary to promote the effective and efficient
conduct of the entity’s activities.

(7) The entity submits to the Secretary an application and
annual reports containing such information as the Secretary
determines, by regulation, to be necessary to determine wheth-
er the entity meets the other requirements of this subsection.
(r)(1) In order to receive payments under subsection (a) for use

of automated data systems in administration of the State plan
under this title, a State must, in addition to meeting the require-
ments of paragraph (3), have in operation mechanized claims proc-
essing and information retrieval systems that meet the require-
ments of this subsection and that the Secretary has found—

(A) are adequate to provide efficient, economical, and effec-
tive administration of such State plan;
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(B) are compatible with the claims processing and informa-
tion retrieval systems used in the administration of title XVIII,
and for this purpose—

(i) have a uniform identification coding system for pro-
viders, other payees, and beneficiaries under this title or
title XVIII;

(i) provide liaison between States and carriers and
intermediaries with agreements under title XVIII to facili-
tate timely exchange of appropriate data;

(ii1) provide for exchange of data between the States and
the Secretary with respect to persons sanctioned under
this title or title XVIII; and

(iv) effective for claims filed on or after October 1, 2010,
incorporate compatible methodologies of the National Cor-
rect Coding Initiative administered by the Secretary (or
any successor initiative to promote correct coding and to
control improper coding leading to inappropriate payment)
and such other methodologies of that Initiative (or such
other national correct coding methodologies) as the Sec-
retary identifies in accordance with paragraph (4);

(C) are capable of providing accurate and timely data;

(ID) are complying with the applicable provisions of part C of
title XI;

(E) are designed to receive provider claims in standard for-
mats to the extent specified by the Secretary; and

(F) effective for claims filed on or after January 1, 1999, pro-
vide for electronic transmission of claims data in the format
specified by the Secretary and consistent with the Medicaid
Statistical Information System (MSIS) (including detailed indi-
vidual enrollee encounter data and other information that the
Secretary may find necessary and including, for data sub-
mitted to the Secretary on or after January 1, 2010, data ele-
ments from the automated data system that the Secretary de-
termines to be necessary for program integrity, program over-
sight, and administration, at such frequency as the Secretary
shall determine).

(2) In order to meet the requirements of this paragraph, mecha-
nized claims processing and information retrieval systems must
meet the following requirements:

(A) The systems must be capable of developing provider, phy-
sician, and patient profiles which are sufficient to provide spe-
cific information as to the use of covered types of services and
items, including prescribed drugs.

(B) The State must provide that information on probable
fraud or abuse which is obtained from, or developed by, the
systems, is made available to the State’s medicaid fraud con-
trol unit (if any) certified under subsection (q) of this section.

(C) The systems must meet all performance standards and
other requirements for initial approval developed by the Sec-
retary.

(3) In order to meet the requirements of this paragraph, a State
must have in operation an eligibility determination system which
provides for data matching through the Public Assistance Report-
ing Information System (PARIS) facilitated by the Secretary (or
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any successor system), including matching with medical assistance
programs operated by other States.

(4) For purposes of paragraph (1)(B)(iv), the Secretary shall do
the following:

(A) Not later than September 1, 2010:

(i) Identify those methodologies of the National Correct
Coding Initiative administered by the Secretary (or any
successor initiative to promote correct coding and to con-
trol improper coding leading to inappropriate payment)
which are compatible to claims filed under this title.

(i1) Identify those methodologies of such Initiative (or
such other national correct coding methodologies) that
should be incorporated into claims filed under this title
with respect to items or services for which States provide
medical assistance under this title and no national correct
coding methodologies have been established under such
Initiative with respect to title XVIII.

(iii) Notify States of—

(I) the methodologies identified under subpara-
graphs (A) and (B) (and of any other national correct
coding methodologies identified under subparagraph
(B)); and

(IT) how States are to incorporate such methodolo-
gies into claims filed under this title.

(B) Not later than March 1, 2011, submit a report to Con-
gress that includes the notice to States under clause (iii) of
subparagraph (A) and an analysis supporting the identification
of the methodologies made under clauses (i) and (ii) of subpara-
graph (A).

(s) Notwithstanding the preceding provisions of this section, no
payment shall be made to a State under this section for expendi-
tures for medical assistance under the State plan consisting of a
designated health service (as defined in subsection (h)(6) of section
1877) furnished to an individual on the basis of a referral that
would result in the denial of payment for the service under title
XVIII if such title provided for coverage of such service to the same
extent and under the same terms and conditions as under the
State plan, and subsections (f) and (g)(5) of such section shall apply
to a provider of such a designated health service for which payment
may be made under this title in the same manner as such sub-
sections apply to a provider of such a service for which payment
may be made under such title.

(t)(1) For purposes of subsection (a)(3)(F), the payments described
in this paragraph to encourage the adoption and use of certified
EHR technology are payments made by the State in accordance
with this subsection —

(A) to Medicaid providers described in paragraph (2)(A) not
in excess of 85 percent of net average allowable costs (as de-
fined in paragraph (3)(E)) for certified EHR technology (and
support services including maintenance and training that is
for, or is necessary for the adoption and operation of, such
technology) with respect to such providers; and
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(B) to Medicaid providers described in paragraph (2)(B) not
in excess of the maximum amount permitted under paragraph
(5) for the provider involved.

(2) In this subsection and subsection (a)(3)(F), the term “Med-
icaid provider” means—

(A) an eligible professional (as defined in paragraph (3)(B))—

(i) who is not hospital-based and has at least 30 percent
of the professional’s patient volume (as estimated in ac-
cordance with a methodology established by the Secretary)
attributable to individuals who are receiving medical as-
sistance under this title;

(i1) who is not described in clause (i), who is a pediatri-
cian, who is not hospital-based, and who has at least 20
percent of the professional’s patient volume (as estimated
in accordance with a methodology established by the Sec-
retary) attributable to individuals who are receiving med-
ical assistance under this title; and

(iii) who practices predominantly in a Federally qualified
health center or rural health clinic and has at least 30 per-
cent of the professional’s patient volume (as estimated in
accordance with a methodology established by the Sec-
retary) attributable to needy individuals (as defined in
paragraph (3)(F)); and

(B)(i) a children’s hospital, or

(i) an acute-care hospital that is not described in clause (i)
and that has at least 10 percent of the hospital’s patient vol-
ume (as estimated in accordance with a methodology estab-
lished by the Secretary) attributable to individuals who are re-
ceiving medical assistance under this title.

An eligible professional shall not qualify as a Medicaid provider
under this subsection unless any right to payment under sections
1848(o) and 1853(1) with respect to the eligible professional has
been waived in a manner specified by the Secretary. For purposes
of calculating patient volume under subparagraph (A)(iii), insofar
as it is related to uncompensated care, the Secretary may require
the adjustment of such uncompensated care data so that it would
be an appropriate proxy for charity care, including a downward ad-
justment to eliminate bad debt data from uncompensated care. In
applying subparagraphs (A) and (B)(ii), the methodology estab-
lished by the Secretary for patient volume shall include individuals
enrolled in a Medicaid managed care plan (under section 1903(m)
or section 1932).
(3) In this subsection and subsection (a)(3)(F):

(A) The term “certified EHR technology” means a qualified
electronic health record (as defined in 3000(13) of the Public
Health Service Act) that is certified pursuant to section
3001(c)(5) of such Act as meeting standards adopted under sec-
tion 3004 of such Act that are applicable to the type of record
involved (as determined by the Secretary, such as an ambula-
tory electronic health record for office-based physicians or an
inpatient hospital electronic health record for hospitals).

(B) The term “eligible professional” means a—

(i) physician;

(i1) dentist;
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(iii) certified nurse mid-wife;

(iv) nurse practitioner; and

(v) physician assistant insofar as the assistant is prac-
ticing in a rural health clinic that is led by a physician as-
sistant or is practicing in a Federally qualified health cen-
ter that is so led.

(C) The term “average allowable costs” means, with respect
to certified EHR technology of Medicaid providers described in
paragraph (2)(A) for—

(i) the first year of payment with respect to such a pro-
vider, the average costs for the purchase and initial imple-
mentation or upgrade of such technology (and support
services including training that is for, or is necessary for
the adoption and initial operation of, such technology) for
such providers, as determined by the Secretary based upon
studies conducted under paragraph (4)(C); and

(i) a subsequent year of payment with respect to such
a provider, the average costs not described in clause (i) re-
lating to the operation, maintenance, and use of such tech-
nology for such providers, as determined by the Secretary
based upon studies conducted under paragraph (4)(C).

(D) The term “hospital-based” means, with respect to an eli-
gible professional, a professional (such as a pathologist, anes-
thesiologist, or emergency physician) who furnishes substan-
tially all of the individual’s professional services in a hospital
inpatient or emergency room setting and through the use of
the facilities and equipment, including qualified electronic
health records, of the hospital. The determination of whether
an eligible professional is a hospital-based eligible professional
shall be made on the basis of the site of service (as defined by
the Secretary) and without regard to any employment or bill-
ing arrangement between the eligible professional and any
other provider.

(E) The term “net average allowable costs” means, with re-
spect to a Medicaid provider described in paragraph (2)(A), av-
erage allowable costs reduced by the average payment the Sec-
retary estimates will be made to such Medicaid providers (de-
termined on a percentage or other basis for such classes or
types of providers as the Secretary may specify) from other
sources (other than under this subsection, or by the Federal
government or a State or local government) that is directly at-
tributable to payment for certified EHR technology or support
services described in subparagraph (C).

(F) The term “needy individual” means, with respect to a
Medicaid provider, an individual—

(1) who is receiving assistance under this title;

(i1) who is receiving assistance under title XXI;

(iii) who is furnished uncompensated care by the pro-
vider; or

(iv) for whom charges are reduced by the provider on a
sliding scale basis based on an individual’s ability to pay.

(4)(A) With respect to a Medicaid provider described in para-
graph (2)(A), subject to subparagraph (B), in no case shall—
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(i) the net average allowable costs under this subsection
for the first year of payment (which may not be later than
2016), which is intended to cover the costs described in
paragraph (3)(C)(i), exceed $25,000 (or such lesser amount
as the Secretary determines based on studies conducted
under subparagraph (C));

(i1) the net average allowable costs under this subsection
for a subsequent year of payment, which is intended to
cover costs described in paragraph (3)(C)(ii), exceed
$10,000; and

(i1i) payments be made for costs described in clause (ii)
after 2021 or over a period of longer than 5 years.

(B) In the case of Medicaid provider described in paragraph
(2)(A)(i), the dollar amounts specified in subparagraph (A) shall be
%43 of the dollar amounts otherwise specified.

(C) For the purposes of determining average allowable costs
under this subsection, the Secretary shall study the average costs
to Medicaid providers described in paragraph (2)(A) of purchase
and initial implementation and upgrade of certified EHR tech-
nology described in paragraph (3)(C)(i) and the average costs to
such providers of operations, maintenance, and use of such tech-
nology described in paragraph (3)(C)(ii). In determining such costs
for such providers, the Secretary may utilize studies of such
amounts submitted by States.

(5)(A) In no case shall the payments described in paragraph
(1)(B) with respect to a Medicaid provider described in paragraph
(2)(B) exceed—

(i) in the aggregate the product of—
(I) the overall hospital EHR amount for the provider
computed under subparagraph (B); and
(IT) the Medicaid share for such provider computed
under subparagraph (C);
(i1) gl any year 50 percent of the product described in clause
(1); an
(iii) in any 2-year period 90 percent of such product.

(B) For purposes of this paragraph, the overall hospital EHR
amount, with respect to a Medicaid provider, is the sum of the ap-
plicable amounts specified in section 1886(n)(2)(A) for such provider
for the first 4 payment years (as estimated by the Secretary) deter-
mined as if the Medicare share specified in clause (ii) of such sec-
tion were 1. The Secretary shall establish, in consultation with the
State, the overall hospital EHR amount for each such Medicaid
provider eligible for payments under paragraph (1)(B). For pur-
poses of this subparagraph in computing the amounts under sec-
tion 1886(n)(2)(C) for payment years after the first payment year,
the Secretary shall assume that in subsequent payment years dis-
charges increase at the average annual rate of growth of the most
recent 3 years for which discharge data are available per year.

(C) The Medicaid share computed under this subparagraph, for
a Medicaid provider for a period specified by the Secretary, shall
be calculated in the same manner as the Medicare share under sec-
tion 1886(n)(2)(D) for such a hospital and period, except that there
shall be substituted for the numerator under clause (i) of such sec-
tion the amount that is equal to the number of inpatient-bed-days
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(as established by the Secretary) which are attributable to individ-
uals who are receiving medical assistance under this title and who
are not described in section 1886(n)(2)(D)(i). In computing inpa-
tient-bed-days under the previous sentence, the Secretary shall
take into account inpatient-bed-days attributable to inpatient-bed-
days that are paid for individuals enrolled in a Medicaid managed
care plan (under section 1903(m) or section 1932).

(D) In no case may the payments described in paragraph (1)(B)
with respect to a Medicaid provider described in paragraph (2)(B)
be paid—

(i) for any year beginning after 2016 unless the provider has
been provided payment under paragraph (1)(B) for the pre-
vious year; and

(i1) over a period of more than 6 years of payment.

(6) Payments described in paragraph (1) are not in accordance
with this subsection unless the following requirements are met:

(A)(1) The State provides assurances satisfactory to the Sec-
retary that amounts received under subsection (a)(3)(F) with
respect to payments to a Medicaid provider are paid, subject to
clause (ii), directly to such provider (or to an employer or facil-
ity to which such provider has assigned payments) without any
deduction or rebate.

(i1)) Amounts described in clause (i) may also be paid to an
entity promoting the adoption of certified EHR technology, as
designated by the State, if participation in such a payment ar-
rangement is voluntary for the eligible professional involved
and if such entity does not retain more than 5 percent of such
payments for costs not related to certified EHR technology (and
support services including maintenance and training) that is
for, or is necessary for the operation of, such technology.

(B) A Medicaid provider described in paragraph (2)(A) is re-
sponsible for payment of the remaining 15 percent of the net
average allowable cost and shall be determined to have met
such responsibility to the extent that the payment to the Med-
icaid provider is not in excess of 85 percent of the net average
allowable cost.

(C)d) Subject to clause (ii), with respect to payments to a
Medicaid provider—

(I) for the first year of payment to the Medicaid provider
under this subsection, the Medicaid provider demonstrates
that it is engaged in efforts to adopt, implement, or up-
grade certified EHR technology; and

(II) for a year of payment, other than the first year of
payment to the Medicaid provider under this subsection,
the Medicaid provider demonstrates meaningful use of cer-
tified EHR technology through a means that is approved
by the State and acceptable to the Secretary, and that may
be based upon the methodologies applied under section
1848(0) or 1886(n).

(i1) In the case of a Medicaid provider who has completed
adopting, implementing, or upgrading such technology prior to
the first year of payment to the Medicaid provider under this
subsection, clause (i)(I) shall not apply and clause (i)(II) shall
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apply to each year of payment to the Medicaid provider under
this subsection, including the first year of payment.

(D) To the extent specified by the Secretary, the certified
EHR technology is compatible with State or Federal adminis-
trative management systems.

For purposes of subparagraph (B), a Medicaid provider described in
paragraph (2)(A) may accept payments for the costs described in
such subparagraph from a State or local government. For purposes
of subparagraph (C), in establishing the means described in such
subparagraph, which may include clinical quality reporting to the
State, the State shall ensure that populations with unique needs,
such as children, are appropriately addressed.

(7) With respect to Medicaid providers described in paragraph
(2)(A), the Secretary shall ensure coordination of payment with re-
spect to such providers under sections 1848(o) and 1853(1) and
under this subsection to assure no duplication of funding. Such co-
ordination shall include, to the extent practicable, a data matching
process between State Medicaid agencies and the Centers for Medi-
care & Medicaid Services using national provider identifiers. For
such purposes, the Secretary may require the submission of such
data relating to payments to such Medicaid providers as the Sec-
retary may specify.

(8) In carrying out paragraph (6)(C), the State and Secretary
shall seek, to the maximum extent practicable, to avoid duplicative
requirements from Federal and State governments to demonstrate
meaningful use of certified EHR technology under this title and
title XVIIIL. In doing so, the Secretary may deem satisfaction of re-
quirements for such meaningful use for a payment year under title
XVIII to be sufficient to qualify as meaningful use under this sub-
section. The Secretary may also specify the reporting periods under
this subsection in order to carry out this paragraph.

(9) In order to be provided Federal financial participation under
subsection (a)(3)(F)(i1), a State must demonstrate to the satisfaction
of the Secretary, that the State—

(A) is using the funds provided for the purposes of admin-
istering payments under this subsection, including tracking of
meaningful use by Medicaid providers;

(B) is conducting adequate oversight of the program under
this subsection, including routine tracking of meaningful use
attestations and reporting mechanisms; and

(C) is pursuing initiatives to encourage the adoption of cer-
tified EHR technology to promote health care quality and the
exchange of health care information under this title, subject to
applicable laws and regulations governing such exchange.

(10) The Secretary shall periodically submit reports to the Com-
mittee on Energy and Commerce of the House of Representatives
and the Committee on Finance of the Senate on status, progress,
and oversight of payments described in paragraph (1), including
steps taken to carry out paragraph (7). Such reports shall also de-
scribe the extent of adoption of certified EHR technology among
Medicaid providers resulting from the provisions of this subsection
and any improvements in health outcomes, clinical quality, or effi-
ciency resulting from such adoption.
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(u)(1)(A) Notwithstanding subsection (a)(1), if the ratio of a
State’s erroneous excess payments for medical assistance (as de-
fined in subparagraph (D)) to its total expenditures for medical as-
sistance under the State plan approved under this title exceeds
0.03, for the period consisting of the third and fourth quarters of
fiscal year 1983, or for any full fiscal year thereafter, then the Sec-
retary shall make no payment for such period or fiscal year with
respect to so much of such erroneous excess payments as exceeds
such allowable error rate of 0.03.

(B) The Secretary may waive, in certain limited cases, all or part
of the reduction required under subparagraph (A) with respect to
any State if such State is unable to reach the allowable error rate
for a period or fiscal year despite a good faith effort by such State.

(C) In estimating the amount to be paid to a State under sub-
section (d), the Secretary shall take into consideration the limita-
tion on Federal financial participation imposed by subparagraph
(A) and shall reduce the estimate he makes under subsection (d)(1),
for purposes of payment to the State under subsection (d)(3), in
light of any expected erroneous excess payments for medical assist-
ance (estimated in accordance with such criteria, including sam-
pling procedures, as he may prescribe and subject to subsequent
adjustment, if necessary, under subsection (d)(2)).

(D)(1) For purposes of this subsection, the term “erroneous excess
payments for medical assistance” means the total of—

(I) payments under the State plan with respect to ineligible
individuals and families, and

(IT) overpayments on behalf of eligible individuals and fami-
lies by reason of error in determining the amount of expendi-
tures for medical care required of an individual or family as a
condition of eligibility.

(ii) In determining the amount of erroneous excess payments for
medical assistance to an ineligible individual or family under
clause (i)(I), if such ineligibility is the result of an error in deter-
mining the amount of the resources of such individual or family,
the amount of the erroneous excess payment shall be the smaller
of (I) the amount of the payment with respect to such individual
or family, or (II) the difference between the actual amount of such
resources and the allowable resource level established under the
State plan.

(iii) In determining the amount of erroneous excess payments for
medical assistance to an individual or family under clause (i)(II),
the amount of the erroneous excess payment shall be the smaller
of (I) the amount of the payment on behalf of the individual or fam-
ily, or (II) the difference between the actual amount incurred for
medical care by the individual or family and the amount which
should have been incurred in order to establish eligibility for med-
ical assistance.

(iv) In determining the amount of erroneous excess payments,
there shall not be included any error resulting from a failure of an
individual to cooperate or give correct information with respect to
third-party liability as required under section 1912(a)(1)(C) or
402(a)(26)(C) or with respect to payments made in violation of sec-
tion 1906.
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(v) In determining the amount of erroneous excess payments,
there shall not be included any erroneous payments made for am-
bulatory prenatal care provided during a presumptive eligibility pe-
riod (as defined in section 1920(b)(1)), for items and services de-
scribed in subsection (a) of section 1920A provided to a child during
a presumptive eligibility period under such section, for medical as-
sistance provided to an individual described in subsection (a) of sec-
tion 1920B during a presumptive eligibility period under such sec-
tion, or for medical assistance provided to an individual during a
presumptive eligibility period resulting from a determination of
presumptive eligibility made by a hospital that elects under section
1902(a)(47)(B) to be a qualified entity for such purpose.

(E) For purposes of subparagraph (D), there shall be excluded, in
determining both erroneous excess payments for medical assistance
and total expenditures for medical assistance—

(i) payments with respect to any individual whose eligibility
therefor was determined exclusively by the Secretary under an
agreement pursuant to section 1634 and such other classes of
individuals as the Secretary may by regulation prescribe whose
eligibility was determined in part under such an agreement;
and

(ii) payments made as the result of a technical error.

(2) The State agency administering the plan approved under this
title shall, at such times and in such form as the Secretary may
specify, provide information on the rates of erroneous excess pay-
ments made (or expected, with respect to future periods specified
by the Secretary) in connection with its administration of such
plan, together with any other data he requests that are reasonably
necessary for him to carry out the provisions of this subsection.

(3)(A) If a State fails to cooperate with the Secretary in providing
information necessary to carry out this subsection, the Secretary,
directly or through contractual or such other arrangements as he
may find appropriate, shall establish the error rates for that State
on the basis of the best data reasonably available to him and in
accordance with such techniques for sampling and estimating as he
finds appropriate.

(B) In any case in which it is necessary for the Secretary to exer-
cise his authority under subparagraph (A) to determine a State’s
error rates for a fiscal year, the amount that would otherwise be
payable to such State under this title for quarters in such year
shall be reduced by the costs incurred by the Secretary in making
(directly or otherwise) such determination.

(4) This subsection shall not apply with respect to Puerto Rico,
Guam, the Virgin Islands, the Northern Mariana Islands, or Amer-
ican Samoa.

(v)(1) Notwithstanding the preceding provisions of this section,
except as provided in paragraphs (2) and (4), no payment may be
made to a State under this section for medical assistance furnished
to an alien who is not lawfully admitted for permanent residence
or otherwise permanently residing in the United States under color
of law.

(2) Payment shall be made under this section for care and serv-
ices that are furnished to an alien described in paragraph (1) only
if—
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(A) such care and services are necessary for the treatment of
an emergency medical condition of the alien,

(B) such alien otherwise meets the eligibility requirements
for medical assistance under the State plan approved under
this title (other than the requirement of the receipt of aid or
assistance under title IV, supplemental security income bene-
fits under title XVI, or a State supplementary payment), and

(C) such care and services are not related to an organ trans-
plant procedure.

(3) For purposes of this subsection, the term “emergency medical
condition” means a medical condition (including emergency labor
and delivery) manifesting itself by acute symptoms of sufficient se-
verity (including severe pain) such that the absence of immediate
medical attention could reasonably be expected to result in—

(A) placing the patient’s health in serious jeopardy,

(B) serious impairment to bodily functions, or

(C) serious dysfunction of any bodily organ or part.

(4)(A) A State may elect (in a plan amendment under this title)
to provide medical assistance under this title, notwithstanding sec-
tions 401(a), 402(b), 403, and 421 of the Personal Responsibility
and Work Opportunity Reconciliation Act of 1996, to children and
pregnant women who are lawfully residing in the United States
(including battered individuals described in section 431(c) of such
Act) and who are otherwise eligible for such assistance, within ei-
ther or both of the following eligibility categories:

(i) PREGNANT WOMEN.—Women during pregnancy (and dur-
ing the 60-day period beginning on the last day of the preg-
nancy).

(i1)) CHILDREN.—Individuals under 21 years of age, including
optional targeted low-income children described in section
1905(u)(2)(B).

(B) In the case of a State that has elected to provide medical as-
sistance to a category of aliens under subparagraph (A), no debt
shall accrue under an affidavit of support against any sponsor of
such an alien on the basis of provision of assistance to such cat-
egory and the cost of such assistance shall not be considered as an
unreimbursed cost.

(C) As part of the State’s ongoing eligibility redetermination re-
quirements and procedures for an individual provided medical as-
sistance as a result of an election by the State under subparagraph
(A), a State shall verify that the individual continues to lawfully
reside in the United States using the documentation presented to
the State by the individual on initial enrollment. If the State can-
not successfully verify that the individual is lawfully residing in
the United States in this manner, it shall require that the indi-
vidual provide the State with further documentation or other evi-
dence to verify that the individual is lawfully residing in the
United States.

(w)(1)(A) Notwithstanding the previous provisions of this section,
for purposes of determining the amount to be paid to a State (as
defined in paragraph (7)(D)) under subsection (a)(1) for quarters in
any fiscal year, the total amount expended during such fiscal year
as medical assistance under the State plan (as determined without
regard to this subsection) shall be reduced by the sum of any reve-
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nues received by the State (or by a unit of local government in the
State) during the fiscal year—

(i) from provider-related donations (as defined in paragraph
(2)(A)), other than—

(I) bona fide provider-related donations (as defined in
paragraph (2)(B)), and
(IT) donations described in paragraph (2)(C);

(i) from health care related taxes (as defined in paragraph
(3)(A)), other than broad-based health care related taxes (as
defined in paragraph (3)(B));

(iii) from a broad-based health care related tax, if there is in
effect a hold harmless provision (described in paragraph (4))
with respect to the tax; or

(iv) only with respect to State fiscal years (or portions there-
of) occurring on or after January 1, 1992, and before October
1, 1995, from broad-based health care related taxes to the ex-
tent the amount of such taxes collected exceeds the limit estab-
lished under paragraph (5).

(B) Notwithstanding the previous provisions of this section, for
purposes of determining the amount to be paid to a State under
subsection (a)(7) for all quarters in a Federal fiscal year (beginning
with fiscal year 1993), the total amount expended during the fiscal
year for administrative expenditures under the State plan (as de-
termined without regard to this subsection) shall be reduced by the
sum of any revenues received by the State (or by a unit of local
government in the State) during such quarters from donations de-
scribed in paragraph (2)(C), to the extent the amount of such dona-
tions exceeds 10 percent of the amounts expended under the State
plan under this title during the fiscal year for purposes described
in paragraphs (2), (3), (4), (6), and (7) of subsection (a).

(C)i) Except as otherwise provided in clause (ii), subparagraph
(A)(1) shall apply to donations received on or after January 1, 1992.

(i1) Subject to the limits described in clause (iii) and subpara-
graph (E), subparagraph (A)(i) shall not apply to donations received
before the effective date specified in subparagraph (F) if such dona-
tions are received under programs in effect or as described in State
plan amendments or related documents submitted to the Secretary
by September 30, 1991, and applicable to State fiscal year 1992, as
demonstrated by State plan amendments, written agreements,
State budget documentation, or other documentary evidence in ex-
istence on that date.

(iii) In applying clause (ii) in the case of donations received in
State fiscal year 1993, the maximum amount of such donations to
which such clause may be applied may not exceed the total amount
of such donations received in the corresponding period in State fis-
cal year 1992 (or not later than 5 days after the last day of the cor-
responding period).

(D)(1) Except as otherwise provided in clause (ii), subparagraphs
(A)(i1) and (A)Gii) shall apply to taxes received on or after January
1, 1992.

(i1) Subparagraphs (A)(ii) and (A)(iii) shall not apply to impermis-
sible taxes (as defined in clause (iii)) received before the effective
date specified in subparagraph (F) to the extent the taxes (includ-
ing the tax rate or base) were in effect, or the legislation or regula-
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tions imposing such taxes were enacted or adopted, as of November
22, 1991.

(iii) In this subparagraph and subparagraph (E), the term “im-
permissible tax” means a health care related tax for which a reduc-
tion may be made under clause (ii) or (iii) of subparagraph (A).

(E)di) In no case may the total amount of donations and taxes
permitted under the exception provided in subparagraphs (C)(ii)
and (D)(ii) for the portion of State fiscal year 1992 occurring during
calendar year 1992 exceed the limit under paragraph (5) minus the
total amount of broad-based health care related taxes received in
the portion of that fiscal year.

(i1) In no case may the total amount of donations and taxes per-
mitted under the exception provided in subparagraphs (C)(ii) and
(D)(ii) for State fiscal year 1993 exceed the limit under paragraph
(5) minus the total amount of broad-based health care related taxes
received in that fiscal year.

(F) In this paragraph in the case of a State—

(i) except as provided in clause (iii), with a State fiscal year
beginning on or before July 1, the effective date is October 1,
1992,

(i) except as provided in clause (iii), with a State fiscal year
that begins after July 1, the effective date is January 1, 1993,
or

(iii) with a State legislature which is not scheduled to have
a regular legislative session in 1992, with a State legislature
which is not scheduled to have a regular legislative session in
1993, or with a provider-specific tax enacted on November 4,
1991, the effective date is July 1, 1993.

(2)(A) In this subsection (except as provided in paragraph (6)),
the term “provider-related donation” means any donation or other
voluntary payment (whether in cash or in kind) made (directly or
indirectly) to a State or unit of local government by—

(i) a health care provider (as defined in paragraph (7)(B)),

(i1) an entity related to a health care provider (as defined in
paragraph (7)(C)), or

(iii) an entity providing goods or services under the State
plan for which payment is made to the State under paragraph
(2), (3), (4), (6), or (7) of subsection (a).

(B) For purposes of paragraph (1)(A)(i)I), the term “bona fide
provider-related donation” means a provider-related donation that
has no direct or indirect relationship (as determined by the Sec-
retary) to payments made under this title to that provider, to pro-
viders furnishing the same class of items and services as that pro-
vider, or to any related entity, as established by the State to the
satisfaction of the Secretary. The Secretary may by regulation
specify types of provider-related donations described in the pre-
vious sentence that will be considered to be bona fide provider-re-
lated donations.

(C) For purposes of paragraph (1)(A)3)(II), donations described in
this subparagraph are funds expended by a hospital, clinic, or simi-
lar entity for the direct cost (including costs of training and of pre-
paring and distributing outreach materials) of State or local agency
personnel who are stationed at the hospital, clinic, or entity to de-
termine the eligibility of individuals for medical assistance under
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this title and to provide outreach services to eligible or potentially
eligible individuals.

(3)(A) In this subsection (except as provided in paragraph (6)),
the term “health care related tax” means a tax (as defined in para-
graph (7)(F)) that—

(i) is related to health care items or services, or to the provi-
sion of, the authority to provide, or payment for, such items or
services, or

(i1) is not limited to such items or services but provides for
treatment of individuals or entities that are providing or pay-
ing for such items or services that is different from the treat-
ment provided to other individuals or entities.

In applying clause (i), a tax is considered to relate to health care
items or services if at least 85 percent of the burden of such tax
falls on health care providers.

(B) In this subsection, the term “broad-based health care related
tax” means a health care related tax which is imposed with respect
to a class of health care items or services (as described in para-
graph (7)(A)) or with respect to providers of such items or services
and which, except as provided in subparagraphs (D), (E), and (F)—

(i) is imposed at least with respect to all items or services
in the class furnished by all non-Federal, nonpublic providers
in the State (or, in the case of a tax imposed by a unit of local
government, the area over which the unit has jurisdiction) or
1s imposed with respect to all non-Federal, nonpublic providers
in the class; and
C(ii) is imposed uniformly (in accordance with subparagraph
(C)).

(C)(@) Subject to clause (ii), for purposes of subparagraph (B)(ii),
a tax is considered to be imposed uniformly if—

(I) in the case of a tax consisting of a licensing fee or similar
tax on a class of health care items or services (or providers of
such items or services), the amount of the tax imposed is the
s?me for every provider providing items or services within the
class;

(IT) in the case of a tax consisting of a licensing fee or similar
tax imposed on a class of health care items or services (or pro-
viders of such services) on the basis of the number of beds (li-
censed or otherwise) of the provider, the amount of the tax is
the same for each bed of each provider of such items or serv-
ices in the class;

(ITI) in the case of a tax based on revenues or receipts with
respect to a class of items or services (or providers of items or
services) the tax is imposed at a uniform rate for all items and
services (or providers of such items of services) in the class on
all the gross revenues or receipts, or net operating revenues,
relating to the provision of all such items or services (or all
such providers) in the State (or, in the case of a tax imposed
by a unit of local government within the State, in the area over
which the unit has jurisdiction); or

(IV) in the case of any other tax, the State establishes to the
satisfaction of the Secretary that the tax is imposed uniformly.

(i) Subject to subparagraphs (D) and (E), a tax imposed with re-
spect to a class of health care items and services is not considered
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to be imposed uniformly if the tax provides for any credits, exclu-
sions, or deductions which have as their purpose or effect the re-
turn to providers of all or a portion of the tax paid in a manner
that is inconsistent with subclauses (I) and (II) of subparagraph
(E)(i) or provides for a hold harmless provision described in para-
graph (4).

(D) A tax imposed with respect to a class of health care items
and services is considered to be imposed uniformly—

(i) notwithstanding that the tax is not imposed with respect
to items or services (or the providers thereof) for which pay-
ment is made under a State plan under this title or title XVIII,
or

(i1) in the case of a tax described in subparagraph (C)G)(III),
notwithstanding that the tax provides for exclusion (in whole
or in part) of revenues or receipts from a State plan under this
title or title XVIII.

(E)i) A State may submit an application to the Secretary re-
questing that the Secretary treat a tax as a broad-based health
care related tax, notwithstanding that the tax does not apply to all
health care items or services in class (or all providers of such items
and services), provides for a credit, deduction, or exclusion, is not
applied uniformly, or otherwise does not meet the requirements of
subparagraph (B) or (C). Permissible waivers may include exemp-
tions for rural or sole-community providers.

(i) The Secretary shall approve such an application if the State
establishes to the satisfaction of the Secretary that—

(I) the net impact of the tax and associated expenditures
under this title as proposed by the State is generally redis-
tributive in nature, and

(IT) the amount of the tax is not directly correlated to pay-
ments under this title for items or services with respect to
which the tax is imposed.

The Secretary shall by regulation specify types of credits, exclu-
sions, and deductions that will be considered to meet the require-
ments of this subparagraph.

(F) In no case shall a tax not qualify as a broad-based health
care related tax under this paragraph because it does not apply to
a hospital that is described in section 501(c)(3) of the Internal Rev-
enue Code of 1986 and exempt from taxation under section 501(a)
of such Code and that does not accept payment under the State
plan under this title or under title XVIII.

(4) For purposes of paragraph (1)(A)(iii), there is in effect a hold
harmless provision with respect to a broad-based health care re-
lated tax imposed with respect to a class of items or services if the
Secretary determines that any of the following applies:

(A) The State or other unit of government imposing the tax
provides (directly or indirectly) for a payment (other than
under this title) to taxpayers and the amount of such payment
is positively correlated either to the amount of such tax or to
the difference between the amount of the tax and the amount
of payment under the State plan.

(B) All or any portion of the payment made under this title
to the taxpayer varies based only upon the amount of the total
tax paid.
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(C)d) The State or other unit of government imposing the tax
provides (directly or indirectly) for any payment, offset, or
waiver that guarantees to hold taxpayers harmless for any por-
tion of the costs of the tax.

(i1) For purposes of clause (i), a determination of the exist-
ence of an indirect guarantee shall be made under paragraph
(3)13) of section 433.68(f) of title 42, Code of Federal Regula-
tions, as in effect on November 1, 2006, except that for portions
of fiscal years beginning on or after January 1, 2008, and be-
fore October 1, 2011, “5.5 percent” shall be substituted for “6
percent” each place it appears.

The provisions of this paragraph shall not prevent use of the tax
to reimburse health care providers in a class for expenditures
under this title nor preclude States from relying on such reim-
bursement to justify or explain the tax in the legislative process.

(5)(A) For purposes of this subsection, the limit under this sub-
paragraph with respect to a State is an amount equal to 25 percent
(or, if greater, the State base percentage, as defined in subpara-
graph (B)) of the non-Federal share of the total amount expended
under the State plan during a State fiscal year (or portion thereof),
as it would be determined pursuant to paragraph (1)(A) without re-
gard to paragraph (1)(A)(iv).

(B)i) In subparagraph (A), the term “State base percentage”
means, with respect to a State, an amount (expressed as a percent-
age) equal to—

(I) the total of the amount of health care related taxes
(whether or not broad-based) and the amount of provider-re-
lated donations (whether or not bona fide) projected to be col-
lected (in accordance with clause (ii)) during State fiscal year
1992, divided by

(II) the non-Federal share of the total amount estimated to
be expended under the State plan during such State fiscal
year.

(ii) For purposes of clause (i)(I), in the case of a tax that is not
in effect throughout State fiscal year 1992 or the rate (or base) of
which is increased during such fiscal year, the Secretary shall
project the amount to be collected during such fiscal year as if the
tax (or increase) were in effect during the entire State fiscal year.

(C)i) The total amount of health care related taxes under sub-
paragraph (B)(i)(I) shall be determined by the Secretary based on
only those taxes (including the tax rate or base) which were in ef-
fect, or for which legislation or regulations imposing such taxes
were enacted or adopted, as of November 22, 1991.

(ii) The amount of provider-related donations under subpara-
graph (B)(i)(I) shall be determined by the Secretary based on pro-
grams in effect on September 30, 1991, and applicable to State fis-
cal year 1992, as demonstrated by State plan amendments, written
agreements, State budget documentation, or other documentary
evidence in existence on that date.

(iii) The amount of expenditures described in subparagraph
(B)G)II) shall be determined by the Secretary based on the best
data available as of the date of the enactment of this subsection.

(6)(A) Notwithstanding the provisions of this subsection, the Sec-
retary may not restrict States’ use of funds where such funds are
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derived from State or local taxes (or funds appropriated to State
university teaching hospitals) transferred from or certified by units
of government within a State as the non-Federal share of expendi-
tures under this title, regardless of whether the unit of government
is also a health care provider, except as provided in section
1902(a)(2), unless the transferred funds are derived by the unit of
government from donations or taxes that would not otherwise be
recognized as the non-Federal share under this section.

(B) For purposes of this subsection, funds the use of which the
Secretary may not restrict under subparagraph (A) shall not be
considered to be a provider-related donation or a health care re-
lated tax.

(7) For purposes of this subsection:

(A) Each of the following shall be considered a separate class
of health care items and services:

(1) Inpatient hospital services.

(i1) Outpatient hospital services.

(iii) Nursing facility services (other than services of in-
termediate care facilities for the mentally retarded).

(iv) Services of intermediate care facilities for the men-
tally retarded.

(v) Physicians’ services.

(vi) Home health care services.

(vii) Outpatient prescription drugs.

(viii) Services of managed care organizations (including
health maintenance organizations, preferred provider orga-
nizations, and such other similar organizations as the Sec-
retary may specify by regulation).

(ix) Such other classification of health care items and
services consistent with this subparagraph as the Sec-
retary may establish by regulation.

(B) The term “health care provider” means an individual or
person that receives payments for the provision of health care
items or services.

(C) An entity is considered to be “related” to a health care
provider if the entity—

(i) is an organization, association, corporation or partner-
ship formed by or on behalf of health care providers;

(i1) is a person with an ownership or control interest (as
defined in section 1124(a)(3)) in the provider;

(iii) is the employee, spouse, parent, child, or sibling of
the provider (or of a person described in clause (ii)); or

(iv) has a similar, close relationship (as defined in regu-
lations) to the provider.

(D) The term “State” means only the 50 States and the Dis-
trict of Columbia but does not include any State whose entire
program under this title is operated under a waiver granted
under section 1115.

(E) The “State fiscal year” means, with respect to a specified
year, a State fiscal year ending in that specified year.

(F) The term “tax” includes any licensing fee, assessment, or
other mandatory payment, but does not include payment of a
criminal or civil fine or penalty (other than a fine or penalty
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imposed in lieu of or instead of a fee, assessment, or other
mandatory payment).

(G) The term “unit of local government” means, with respect
to a State, a city, county, special purpose district, or other gov-
ernmental unit in the State.

(x)(1) For purposes of section 1902(a)(46)(B)(i), the requirement
of this subsection is, with respect to an individual declaring to be
a citizen or national of the United States, that, subject to para-
graph (2), there is presented satisfactory documentary evidence of
ci‘&izelllship or nationality (as defined in paragraph (3)) of the indi-
vidual.

(2) The requirement of paragraph (1) shall not apply to an indi-
vidual declaring to be a citizen or national of the United States
who is eligible for medical assistance under this title—

(A) and is entitled to or enrolled for benefits under any part
of title XVIII;

(B) and is receiving—

(1) disability insurance benefits under section 223 or
monthly insurance benefits under section 202 based on
such individual’s disability (as defined in section 223(d));
or

(i) supplemental security income benefits under title

(C) and with respect to whom—

(i) child welfare services are made available under part
B of title IV on the basis of being a child in foster care;
or

(i) adoption or foster care assistance is made available
under part E of title IV;

(D) pursuant to the application of section 1902(e)(4) (and, in
the case of an individual who is eligible for medical assistance
on such basis, the individual shall be deemed to have provided
satisfactory documentary evidence of citizenship or nationality
and shall not be required to provide further documentary evi-
dence on any date that occurs during or after the period in
which the individual is eligible for medical assistance on such
basis); or

(E) on such basis as the Secretary may specify under which
satisfactory documentary evidence of citizenship or nationality
has been previously presented.

(3)(A) For purposes of this subsection, the term “satisfactory doc-
umentary evidence of citizenship or nationality” means—

(i) any document described in subparagraph (B); or

(i1) a document described in subparagraph (C) and a docu-
ment described in subparagraph (D).

(B) The following are documents described in this subparagraph:

(i) A United States passport.

(ii)) Form N-550 or N-570 (Certificate of Naturalization).

(ii1)) Form N-560 or N-561 (Certificate of United States Citi-
zenship).

(iv) A valid State-issued driver’s license or other identity doc-
ument described in section 274A(b)(1)(D) of the Immigration
and Nationality Act, but only if the State issuing the license
or such document requires proof of United States citizenship
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before issuance of such license or document or obtains a social
security number from the applicant and verifies before certifi-
cation that such number is valid and assigned to the applicant
who is a citizen.

(v)(I) Except as provided in subclause (II), a document issued
by a federally recognized Indian tribe evidencing membership
or enrollment in, or affiliation with, such tribe (such as a tribal
enrollment card or certificate of degree of Indian blood).

(IT) With respect to those federally recognized Indian tribes
located within States having an international border whose
membership includes individuals who are not citizens of the
United States, the Secretary shall, after consulting with such
tribes, issue regulations authorizing the presentation of such
other forms of documentation (including tribal documentation,
if appropriate) that the Secretary determines to be satisfactory
documentary evidence of citizenship or nationality for purposes
of satisfying the requirement of this subsection.

(vi) Such other document as the Secretary may specify, by
regulation, that provides proof of United States citizenship or
nationality and that provides a reliable means of documenta-
tion of personal identity.

(C) The following are documents described in this subparagraph:

(1) A certificate of birth in the United States.

(i1)) Form FS-545 or Form DS-1350 (Certification of Birth
Abroad).

(1i1) Form I-197 (United States Citizen Identification Card).

(iv) Form FS-240 (Report of Birth Abroad of a Citizen of the
United States).

(v) Such other document (not described in subparagraph
(B)dv)) as the Secretary may specify that provides proof of
United States citizenship or nationality.

(D) The following are documents described in this subparagraph:

(i) Any identity document described in section 274A(b)(1)(D)
of the Immigration and Nationality Act.

(ii) Any other documentation of personal identity of such
other type as the Secretary finds, by regulation, provides a reli-
able means of identification.

(E) A reference in this paragraph to a form includes a reference
to any successor form.

(4) In the case of an individual declaring to be a citizen or na-
tional of the United States with respect to whom a State requires
the presentation of satisfactory documentary evidence of citizenship
or nationality under section 1902(a)(46)(B)(i), the individual shall
be provided at least the reasonable opportunity to present satisfac-
tory documentary evidence of citizenship or nationality under this
subsection as is provided under clauses (i) and (ii) of section
1137(d)(4)(A) to an individual for the submittal to the State of evi-
dence indicating a satisfactory immigration status.

(5) Nothing in subparagraph (A) or (B) of section 1902(a)(46), the
preceding paragraphs of this subsection, or the Deficit Reduction
Act of 2005, including section 6036 of such Act, shall be construed
as changing the requirement of section 1902(e)(4) that a child born
in the United States to an alien mother for whom medical assist-
ance for the delivery of such child is available as treatment of an
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emergency medical condition pursuant to subsection (v) shall be
deemed eligible for medical assistance during the first year of such
child’s life.

(y) PAYMENTS FOR ESTABLISHMENT OF ALTERNATE NON-EMER-
GENCY SERVICES PROVIDERS.—

(1) PAYMENTS.—In addition to the payments otherwise pro-
vided under subsection (a), subject to paragraph (2), the Sec-
retary shall provide for payments to States under such sub-
section for the establishment of alternate non-emergency serv-
ice providers (as defined in section 1916A(e)(5)(B)), or networks
of such providers.

(2) LIMITATION.—The total amount of payments under this
subsection shall not exceed $50,000,000 during the 4-year pe-
riod beginning with 2006. This subsection constitutes budget
authority in advance of appropriations Acts and represents the
obligation of the Secretary to provide for the payment of
amounts provided under this subsection.

(3) PREFERENCE.—In providing for payments to States under
this subsection, the Secretary shall provide preference to
States that establish, or provide for, alternate non-emergency
services providers or networks of such providers that—

(A) serve rural or underserved areas where beneficiaries
under this title may not have regular access to providers
of primary care services; or

(B) are in partnership with local community hospitals.

(4) FORM AND MANNER OF PAYMENT.—Payment to a State
under this subsection shall be made only upon the filing of
such application in such form and in such manner as the Sec-
retary shall specify. Payment to a State under this subsection
shall be made in the same manner as other payments under
section 1903(a).

(z) MEDICAID TRANSFORMATION PAYMENTS.—

(1) IN GENERAL.—In addition to the payments provided
under subsection (a), subject to paragraph (4), the Secretary
shall provide for payments to States for the adoption of innova-
tive methods to improve the effectiveness and efficiency in pro-
viding medical assistance under this title.

(2) PERMISSIBLE USES OF FUNDS.—The following are exam-
ples of innovative methods for which funds provided under this
subsection may be used:

(A) Methods for reducing patient error rates through the
implementation and use of electronic health records, elec-
tronic clinical decision support tools, or e-prescribing pro-
grams.

(B) Methods for improving rates of collection from es-
tates of amounts owed under this title.

(C) Methods for reducing waste, fraud, and abuse under
the program under this title, such as reducing improper
payment rates as measured by annual payment error rate
measurement (PERM) project rates.

(D) Implementation of a medication risk management
program as part of a drug use review program under sec-
tion 1927(g).
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(E) Methods in reducing, in clinically appropriate ways,
expenditures under this title for covered outpatient drugs,
particularly in the categories of greatest drug utilization,
by increasing the utilization of generic drugs through the
use of education programs and other incentives to promote
greater use of generic drugs.

(F) Methods for improving access to primary and spe-
cialty physician care for the uninsured using integrated
university-based hospital and clinic systems.

(3) APPLICATION; TERMS AND CONDITIONS.—

(A) IN GENERAL.—No payments shall be made to a State
under this subsection unless the State applies to the Sec-
retary for such payments in a form, manner, and time
specified by the Secretary.

(B) TERMS AND CONDITIONS.—Such payments are made
under such terms and conditions consistent with this sub-
section as the Secretary prescribes.

(C) ANNUAL REPORT.—Payment to a State under this
subsection is conditioned on the State submitting to the
Secretary an annual report on the programs supported by
such payment. Such report shall include information on—

(i) the specific uses of such payment;
(ii) an assessment of quality improvements and clin-
ical outcomes under such programs; and
(iii) estimates of cost savings resulting from such
programs.
(4) FUNDING.—

(A) LIMITATION ON FUNDS.—The total amount of pay-
ments under this subsection shall be equal to, and shall
not exceed—

(1) $75,000,000 for fiscal year 2007; and

(i1) $75,000,000 for fiscal year 2008.
This subsection constitutes budget authority in advance of
appropriations Acts and represents the obligation of the
Secretary to provide for the payment of amounts provided
under this subsection.

(B) ALLOCATION OF FUNDS.—The Secretary shall specify
a method for allocating the funds made available under
this subsection among States. Such method shall provide
preference for States that design programs that target
health providers that treat significant numbers of Med-
icaid beneficiaries. Such method shall provide that not less
than 25 percent of such funds shall be allocated among
States the population of which (as determined according to
data collected by the United States Census Bureau) as of
July 1, 2004, was more than 105 percent of the population
of the respective State (as so determined) as of April 1,
2000.

(C) FORM AND MANNER OF PAYMENT.—Payment to a
State under this subsection shall be made in the same
manner as other payments under section 1903(a). There is
no requirement for State matching funds to receive pay-
ments under this subsection.

(5) MEDICATION RISK MANAGEMENT PROGRAM.—
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(A) IN GENERAL.—For purposes of this subsection, the
term “medication risk management program” means a pro-
gram for targeted beneficiaries that ensures that covered
outpatient drugs are appropriately used to optimize thera-
peutic outcomes through improved medication use and to
reduce the risk of adverse events.

(B) ELEMENTS.—Such program may include the following
elements:

(i) The use of established principles and standards
for drug utilization review and best practices to ana-
lyze prescription drug claims of targeted beneficiaries
and identify outlier physicians.

(i1) On an ongoing basis provide outlier physicians—

(I) a comprehensive pharmacy claims history for
each targeted beneficiary under their care;

(IT) information regarding the frequency and
cost of relapses and hospitalizations of targeted
beneficiaries under the physician’s care; and

(III) applicable best practice guidelines and em-
pirical references.

(iii) Monitor outlier physician’s prescribing, such as
failure to refill, dosage strengths, and provide incen-
tives and information to encourage the adoption of
best clinical practices.

(C) TARGETED BENEFICIARIES.—For purposes of this
paragraph, the term “targeted beneficiaries” means Med-
icaid eligible beneficiaries who are identified as having
high prescription drug costs and medical costs, such as in-
dividuals with behavioral disorders or multiple chronic dis-
eases who are taking multiple medications.

SEC. 1903A. PER CAPITA-BASED CAP ON PAYMENTS FOR MEDICAL AS-

SISTANCE.

(a) APPLICATION OF PER CAPITA CAP ON PAYMENTS FOR MEDICAL
ASSISTANCE EXPENDITURES.—

(1) IN GENERAL.—If a State has excess aggregate medical as-
sistance expenditures (as defined in paragraph (2)) for a fiscal
year (beginning with fiscal year 2020), the amount of payment
to the State under section 1903(a)(1) for each quarter in the fol-
lowing fiscal year shall be reduced by 1/4 of the excess aggre-
gate medical assistance payments (as defined in paragraph (3))
for that previous fiscal year. In this section, the term “State”
means only the 50 States and the District of Columbia.

(2) EXCESS AGGREGATE MEDICAL ASSISTANCE EXPENDI-
TURES.—In this subsection, the term “excess aggregate medical
assistance expenditures” means, for a State for a fiscal year, the
amount (if any) by which—

(A) the amount of the adjusted total medical assistance
expenditures (as defined in subsection (b)(1)) for the State
and fiscal year; exceeds

(B) the amount of the target total medical assistance ex-
penditures (as defined in subsection (c)) for the State and
fiscal year.
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(3) EXCESS AGGREGATE MEDICAL ASSISTANCE PAYMENTS.—In
this subsection, the term “excess aggregate medical assistance
payments” means, for a State for a fiscal year, the product of—

(A) the excess aggregate medical assistance expenditures
(as defined in paragraph (2)) for the State for the fiscal
year; and

(B) the Federal average medical assistance matching per-
centage (as defined in paragraph (4)) for the State for the
fiscal year.

(4) FEDERAL AVERAGE MEDICAL ASSISTANCE MATCHING PER-
CENTAGE.—In this subsection, the term “Federal average med-
ical assistance matching percentage” means, for a State for a
fiscal year, the ratio (expressed as a percentage) of—

(A) the amount of the Federal payments that would be
made to the State under section 1903(a)(1) for medical as-
sistance expenditures for calendar quarters in the fiscal
year if paragraph (1) did not apply; to

(B) the amount of the medical assistance expenditures for
the State and fiscal year.

(b) ADJUSTED TOTAL MEDICAL ASSISTANCE EXPENDITURES.—Sub-
Ject to subsection (g), the following shall apply:

(1) IN GENERAL.—In this section, the term “adjusted total
medical assistance expenditures” means, for a State—

(A) for fiscal year 2016, the product of—

(i) the amount of the medical assistance expenditures
(as defined in paragraph (2)) for the State and fiscal
year, reduced by the amount of any excluded expendi-
tures (as defined in paragraph (3)) for the State and
fiscal year otherwise included in such medical assist-
ance expenditures; and

(ii) the 1903A FY16 population percentage (as de-
fined in paragraph (4)) for the State; or

(B) for fiscal year 2019 or a subsequent fiscal year, the
amount of the medical assistance expenditures (as defined
in paragraph (2)) for the State and fiscal year that is at-
tributable to 1903A enrollees, reduced by the amount of any
excluded expenditures (as defined in paragraph (3)) for the
State and fiscal year otherwise included in such medical
assistance expenditures.

(2) MEDICAL ASSISTANCE EXPENDITURES.—In this section, the
term “medical assistance expenditures” means, for a State and
fiscal year, the medical assistance payments as reported by
medical service category on the Form CMS-64 quarterly expense
report (or successor to such a report form, and including enroll-
ment data and subsequent adjustments to any such report, in
this section referred to collectively as a “CMS-64 report”) that
directly result from providing medical assistance under the
State plan (including under a waiver of the plan) for which
payment is (or may otherwise be) made pursuant to section
1903(a)(1).

(3) EXCLUDED EXPENDITURES.—In this section, the term “ex-
cluded expenditures” means, for a State and fiscal year, expend-
itures under the State plan (or under a waiver of such plan)
that are attributable to any of the following:
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(A) DSH.—Payment adjustments made for dispropor-
tionate share hospitals under section 1923.

(B) MEDICARE COST-SHARING.—Payments made for medi-
care cost-sharing (as defined in section 1905(p)(3)).

(C) SAFETY NET PROVIDER PAYMENT ADJUSTMENTS IN
NON-EXPANSION STATES.—Payment adjustments under sub-
section (a) of section 1923A for which payment is permitted
under subsection (c) of such section.

(4) 1903A FY 16 POPULATION PERCENTAGE.—In this sub-
section, the term “1903A FY16 population percentage” means,
for a State, the Secretary’s calculation of the percentage of the
actual medical assistance expenditures, as reported by the State
on the CMS-64 reports for calendar quarters in fiscal year
2016, that are attributable to 1903A enrollees (as defined in
subsection (e)(1)).

(¢c) TARGET TOTAL MEDICAL ASSISTANCE EXPENDITURES.—

(1) CALCULATION.—In this section, the term “target total med-
ical assistance expenditures” means, for a State for a fiscal
year, the sum of the products, for each of the 1903A enrollee
categories (as defined in subsection (e)(2)), of—

(A) the target per capita medical assistance expenditures
(as defined in paragraph (2)) for the enrollee category,
State, and fiscal year; and

(B) the number of 1903A enrollees for such enrollee cat-
egory, State, and fiscal year, as determined under sub-
section (e)(4).

(2) TARGET PER CAPITA MEDICAL ASSISTANCE EXPENDI-
TURES.—In this subsection, the term “target per capita medical
assistance expenditures” means, for a 1903A enrollee category,
State, and a fiscal year, an amount equal to—

(A) the provisional FY19 target per capita amount for
such enrollee category (as calculated under subsection
(d)(5)) for the State; increased by

(B) the percentage increase in the medical care compo-
nent of the consumer price index for all urban consumers
(U.S. city average) from September of 2019 to September of
the fiscal year involved.

(d) CALCULATION OF FY19 PROVISIONAL TARGET AMOUNT FOR
EacH 1903A ENROLLEE CATEGORY.—Subject to subsection (g), the
following shall apply:

(1) CALCULATION OF BASE AMOUNTS FOR FISCAL YEAR 2016.—
For each State the Secretary shall calculate (and provide notice
to the State not later than April 1, 2018, of) the following:

(A) The amount of the adjusted total medical assistance
expenditures (as defined in subsection (b)(1)) for the State
for fiscal year 2016.

(B) The number of 1903A enrollees for the State in fiscal
year 2016 (as determined under subsection (e)(4)).

(C) The average per capita medical assistance expendi-
tures for the State for fiscal year 2016 equal to—

(i) the amount calculated under subparagraph (A);
divided by
(it) the number calculated under subparagraph (B).
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(2) FISCAL YEAR 2019 AVERAGE PER CAPITA AMOUNT BASED ON
INFLATING THE FISCAL YEAR 2016 AMOUNT TO FISCAL YEAR 2019
BY CPI-MEDICAL.—The Secretary shall calculate a fiscal year
2019 average per capita amount for each State equal to—

(A) the average per capita medical assistance expendi-
tures for the State for fiscal year 2016 (calculated under
paragraph (1)(C)); increased by

(B) the percentage increase in the medical care compo-
nent of the consumer price index for all urban consumers
(U.S. city average) from September, 2016 to September,
2019.

(3) AGGREGATE AND AVERAGE EXPENDITURES PER CAPITA FOR
FISCAL YEAR 2019.—The Secretary shall calculate for each State
the following:

(A) The amount of the adjusted total medical assistance
expenditures (as defined in subsection (b)(1)) for the State
for fiscal year 2019.

(B) The number of 1903A enrollees for the State in fiscal
year 2019 (as determined under subsection (e)(4)).

(4) PER CAPITA EXPENDITURES FOR FISCAL YEAR 2019 FOR
EACH 1903A ENROLLEE CATEGORY.—The Secretary shall calculate
(and provide notice to each State not later than January 1,
2020, of) the following:

(A)@(i) For each 1903A enrollee category, the amount of the
adjusted total medical assistance expenditures (as defined
in subsection (b)(1)) for the State for fiscal year 2019 for in-
dividuals in the enrollee category, calculated by excluding
from medical assistance expenditures those expenditures at-
tributable to expenditures described in clause (iii) or non-
DSH supplemental expenditures (as defined in clause (ii)).

(it) In this paragraph, the term “non-DSH supplemental
expenditure” means a payment to a provider under the
State plan (or under a waiver of the plan) that—

(1) is not made under section 1923;

(I1) is not made with respect to a specific item or
service for an individual;

(I11) is in addition to any payments made to the pro-
vider under the plan (or waiver) for any such item or
service; and

(IV) complies with the limits for additional payments
to providers under the plan (or waiver) imposed pursu-
ant to section 1902(a)(30)(A), including the regulations
specifying upper payment limits under the State plan
in part 447 of title 42, Code of Federal Regulations (or
any successor regulations).

(iii) An expenditure described in this clause is an expend-
iture that meets the criteria specified in subclauses (I), (II),
and (IID) of clause (ii) and is authorized under section 1115
for the purposes of funding a delivery system reform pool,
uncompensated care pool, a designated state health pro-
gram, or any other similar expenditure (as defined by the
Secretary).
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(B) For each 1903A enrollee category, the number of
1903A enrollees for the State in fiscal year 2019 in the en-
rollee category (as determined under subsection (e)(4)).

(C) For fiscal year 2016, the State’s non-DSH supple-
mental payment percentage is equal to the ratio (expressed
as a percentage) of—

(i) the total amount of non-DSH supplemental ex-
penditures (as defined in subparagraph (A)(ii)) for the
State for fiscal year 2016; to

(ii) the amount described in subsection (b)(1)(A) for
the State for fiscal year 2016.

(D) For each 1903A enrollee category an average medical
assistance expenditures per capita for the State for fiscal
year 2019 for the enrollee category equal to—

(i) the amount calculated under subparagraph (A)
for the State, increased by the non-DSH supplemental
payment percentage for the State (as calculated under
subparagraph (C)); divided by

(i) the number calculated under subparagraph (B)
for the State for the enrollee category.

(5) PROVISIONAL FY19 PER CAPITA TARGET AMOUNT FOR EACH
1903A ENROLLEE CATEGORY.—Subject to subsection (f)(2), the
Secretary shall calculate for each State a provisional FY19 per
capita target amount for each 1903A enrollee category equal to
the average medical assistance expenditures per capita for the
State for fiscal year 2019 (as calculated under paragraph
(4)(D)) for such enrollee category multiplied by the ratio of—

(A) the product of—

(i) the fiscal year 2019 average per capita amount for
the State, as calculated under paragraph (2); and

(i) the number of 1903A enrollees for the State in
fiscal year 2019, as calculated under paragraph (3)(B);
to

(B) the amount of the adjusted total medical assistance
expenditures for the State for fiscal year 2019, as calculated
under paragraph (3)(A).

(e) 1903A ENROLLEE; 1903A ENROLLEE CATEGORY.—Subject to
subsection (g), for purposes of this section, the following shall apply:

(1) 1903A ENROLLEE.—The term “1903A enrollee” means,
with respect to a State and a month, any Medicaid enrollee (as
defined in paragraph (3)) for the month, other than such an en-
rollee who for such month is in any of the following categories
of excluded individuals:

(A) CHIP.—An individual who is provided, under this
title in the manner described in section 2101(a)(2), child
health assistance under title XXI.

(B) IHS.—An individual who receives any medical assist-
ance under this title for services for which payment is made
under the third sentence of section 1905(b).

(C) BREAST AND CERVICAL CANCER SERVICES ELIGIBLE IN-
DIVIDUAL.—An individual who is entitled to medical assist-
ance under this title only pursuant to section
1902(a)(10)(A)(i)(XVIII).

(D) PARTIAL-BENEFIT ENROLLEES.—An individual who—
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(1) is an alien who is entitled to medical assistance
under this title only pursuant to section 1903(v)(2);

(ii) is entitled to medical assistance under this title
only pursuant to subclause (XII) or (XXI) of section
1902(a)(10)(A)(it) (or pursuant to a waiver that pro-
vides only comparable benefits);

(iit) is a dual eligible individual (as defined in sec-
tion 1915(h)(2)(B)) and is entitled to medical assistance
under this title (or under a waiver) only for some or all
of medicare cost-sharing (as defined in section
1905(p)(3)); or

(iv) is entitled to medical assistance under this title
and for whom the State is providing a payment or sub-
sidy to an employer for coverage of the individual
under a group health plan pursuant to section 1906 or
section 1906A (or pursuant to a waiver that provides
only comparable benefits).

(2) 1903A ENROLLEE CATEGORY.—The term “1903A enrollee
category” means each of the following:

(A) ELDERLY.—A category of 1903A enrollees who are 65
years of age or older.

(B) BLIND AND DISABLED.—A category of 1903A enrollees
(not described in the previous subparagraph) who are eligi-
ble for medical assistance under this title on the basis of
being blind or disabled.

(C) CHILDREN.—A category of 1903A enrollees (not de-
scribed in a previous subparagraph) who are children
under 19 years of age.

(D) EXPANSION ENROLLEES.—A category of 1903A enroll-
ees (not described in a previous subparagraph) for whom
the amounts expended for medical assistance are subject to
an increase or change in the Federal medical assistance
percentage under subsection (y) or (z)(2), respectively, of sec-
tion 1905.

(E) OTHER NONELDERLY, NONDISABLED, NON-EXPANSION
ADULTS.—A category of 1903A enrollees who are not de-
scribed in any previous subparagraph.

(3) MEDICAID ENROLLEE.—The term “Medicaid enrollee”
means, with respect to a State for a month, an individual who
is eligible for medical assistance for items or services under this
title and enrolled under the State plan (or a waiver of such
plan) under this title for the month.

(4) DETERMINATION OF NUMBER OF 1903A ENROLLEES.—The
number of 1903A enrollees for a State and fiscal year, and, if
applicable, for a 1903A enrollee category, is the average month-
ly number of Medicaid enrollees for such State and fiscal year
(and, if applicable, in such category) that are reported through
the CMS—64 report under (and subject to audit under) sub-
section (h).

(f) SPECIAL PAYMENT RULES.—

(1) APPLICATION IN CASE OF RESEARCH AND DEMONSTRATION
PROJECTS AND OTHER WAIVERS.—In the case of a State with a
waiver of the State plan approved under section 1115, section
1915, or another provision of this title, this section shall apply
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to medical assistance expenditures and medical assistance pay-
ments under the waiver, in the same manner as if such expendi-
tures and payments had been made under a State plan under
this title and the limitations on expenditures under this section
shall supersede any other payment limitations or provisions (in-
cluding limitations based on a per capita limitation) otherwise
applicable under such a waiver.

(2) TREATMENT OF STATES EXPANDING COVERAGE AFTER FIS-
CAL YEAR 2016.—In the case of a State that did not provide for
medical assistance for the 1903A enrollee category described in
subsection (e)(2)(D) during fiscal year 2016 but which provides
for such assistance for such category in a subsequent year, the
provisional FY19 per capita target amount for such enrollee cat-
egory under subsection (d)(5) shall be equal to the provisional
FY19 per capita target amount for the 1903A enrollee category
described in subsection (e)(2)(E).

(3) IN CASE OF STATE FAILURE TO REPORT NECESSARY DATA.—
If a State for any quarter in a fiscal year (beginning with fiscal
year 2019) fails to satisfactorily submit data on expenditures
and enrollees in accordance with subsection (h)(1), for such fis-
cal year and any succeeding fiscal year for which such data are
not satisfactorily submitted—

(A) the Secretary shall calculate and apply subsections
(a) through (e) with respect to the State as if all 1903A en-
rollee categories for which such expenditure and enrollee
data were not satisfactorily submitted were a single 1903A
enrollee category; and

(B) the growth factor otherwise applied under subsection
(¢)(2)(B) shall be decreased by 1 percentage point.

(g) RECALCULATION OF CERTAIN AMOUNTS FOR DATA ERRORS.—
The amounts and percentage calculated under paragraphs (1) and
(4)(C) of subsection (d) for a State for fiscal year 2016, and the
amounts of the adjusted total medical assistance expenditures cal-
culated under subsection (b) and the number of Medicaid enrollees
and 1903A enrollees determined under subsection (e)(4) for a State
for fiscal year 2016, fiscal year 2019, and any subsequent fiscal
year, may be adjusted by the Secretary based upon an appeal (filed
by the State in such a form, manner, and time, and containing such
information relating to data errors that support such appeal, as the
Secretary specifies) that the Secretary determines to be valid, except
that any adjustment by the Secretary under this subsection for a
State may not result in an increase of the target total medical as-
sistance expenditures exceeding 2 percent.

(h) REQUIRED REPORTING AND AUDITING OF CMS—64 DATA; TRAN-
SITIONAL INCREASE IN FEDERAL MATCHING PERCENTAGE FOR CER-
TAIN ADMINISTRATIVE EXPENSES.—

(1) REPORTING.—In addition to the data required on form
Group VIII on the CMS-64 report form as of January 1, 2017,
in each CMS-64 report required to be submitted (for each quar-
ter beginning on or after October 1, 2018), the State shall in-
clude data on medical assistance expenditures within such cat-
egories of services and categories of enrollees (including each
1903A enrollee category and each category of excluded individ-
uals under subsection (e)(1)) and the numbers of enrollees with-
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in each of such enrollee categories, as the Secretary determines
are necessary (including timely guidance published as soon as
possible after the date of the enactment of this section) in order
to implement this section and to enable States to comply with
the requirement of this paragraph on a timely basis.

(2) AUDITING.—The Secretary shall conduct for each State an
audit of the number of individuals and expenditures reported
through the CMS-64 report for fiscal year 2016, fiscal year
2019, and each subsequent fiscal year, which audit may be con-
ducted on a representative sample (as determined by the Sec-
retary).

(3) TEMPORARY INCREASE IN FEDERAL MATCHING PERCENTAGE
TO SUPPORT IMPROVED DATA REPORTING SYSTEMS FOR FISCAL
YEARS 2018 AND 2019.—For amounts expended during calendar
quarters beginning on or after October 1, 2017, and before Octo-
ber 1, 2019—

(A) the Federal matching percentage applied under sec-
tion 1903(a)(3)(A)(i) shall be increased by 10 percentage
points to 100 percent;

(B) the Federal matching percentage applied under sec-
tion 1903(a)(3)(B) shall be increased by 25 percentage
points to 100 percent; and

(C) the Federal matching percentage applied under sec-
tion 1903(a)(7) shall be increased by 10 percentage points
to 60 percent but only with respect to amounts expended
that are attributable to a State’s additional administrative
expenditures to implement the data requirements of para-
graph (1).

* * k & * * k

DEFINITIONS

SEC. 1905. For purposes of this title—

(a) The term “medical assistance” means payment of part or all
of the cost of the following care and services or the care and serv-
ices themselves, or both (if provided L[in or after the third month
before the month in which the recipient makes application for as-
sistancel in or after the month in which the recipient makes appli-
cation for assistance or, in the case of medicare cost-sharing with
respect to a qualified medicare beneficiary described in subsection
(p)(1), if provided after the month in which the individual becomes
such a beneficiary) for individuals, and, with respect to physicians’
or dentists’ services, at the option of the State, to individuals (other
than individuals with respect to whom there is being paid, or who
are eligible, or would be eligible if they were not in a medical insti-
tution, to have paid with respect to them a State supplementary
payment and are eligible for medical assistance equal in amount,
duration, and scope to the medical assistance made available to in-
dividuals described in section 1902(a)(10)(A)) not receiving aid or
assistance under any plan of the State approved under title I, X,
X1V, or XVI, or part A of title IV, and with respect to whom supple-
mﬁntal security income benefits are not being paid under title XVI,
who are—
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(i) under the age of 21, or, at the option of the State, under
the age of 20, 19, or 18 as the State may choose,

(ii) relatives specified in section 406(b)(1) with whom a child
is living if such child is (or would, if needy, be) a dependent
child under part A of title IV,

(ii1) 65 years of age or older,

(iv) blind, with respect to States eligible to participate in the
State plan program established under title XVI,

(v) 18 years of age or older and permanently and totally dis-
abled, with respect to States eligible to participate in the State
plan program established under title XVI,

(vi) persons essential (as described in the second sentence of
this subsection) to individuals receiving aid or assistance under
State plans approved under title I, X, XIV, or XVI,

(vii) blind or disabled as defined in section 1614, with respect
to States not eligible to participate in the State plan program
established under title XVI,

(viii) pregnant women,

(ix) individuals provided extended benefits under section
1925,

(x) individuals described in section 1902(u)(1),

(xi) individuals described in section 1902(z)(1),

(xii) employed individuals with a medically improved dis-
ability (as defined in subsection (v)),

(xii1) individuals described in section 1902(aa),

(xiv) individuals described in section 1902(a)(10)(A)G)(VIII)
or 1902(a)(10)(A)GNIX),

(xv) individuals described in section 1902(a)(10)(A)([1i)(XX),

(xvi) individuals described in section 1902(ii), or

(xvii) individuals who are eligible for home and community-
based services under needs-based criteria established under
paragraph (1)(A) of section 1915(i), or who are eligible for home
and community-based services under paragraph (6) of such sec-
tion, and who will receive home and community-based services
pursuant to a State plan amendment under such subsection,

but whose income and resources are insufficient to meet all of such
cost—

(1) inpatient hospital services (other than services in an in-
stitution for mental diseases);

(2)(A) outpatient hospital services, (B) consistent with State
law permitting such services, rural health clinic services (as
defined in subsection (1)(1)) and any other ambulatory services
which are offered by a rural health clinic (as defined in sub-
section (1)(1)) and which are otherwise included in the plan,
and (C) Federally-qualified health center services (as defined
in subsection (1)(2)) and any other ambulatory services offered
by a Federally-qualified health center and which are otherwise
included in the plan;

(3) other laboratory and X-ray services;

(4)(A) nursing facility services (other than services in an in-
stitution for mental diseases) for individuals 21 years of age or
older; (B) early and periodic screening, diagnostic, and treat-
ment services (as defined in subsection (r)) for individuals who
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are eligible under the plan and are under the age of 21; (C)
family planning services and supplies furnished (directly or
under arrangements with others) to individuals of child-bear-
ing age (including minors who can be considered to be sexually
active) who are eligible under the State plan and who desire
such services and supplies; and (D) counseling and
pharmacotherapy for cessation of tobacco use by pregnant
women (as defined in subsection (bb));

(5)(A) physicians’ services furnished by a physician (as de-
fined in section 1861(r)(1)), whether furnished in the office, the
patient’s home, a hospital, or a nursing facility, or elsewhere,
and (B) medical and surgical services furnished by a dentist
(described in section 1861(r)(2)) to the extent such services may
be performed under State law either by a doctor of medicine
or by a doctor of dental surgery or dental medicine and would
be described in clause (A) if furnished by a physician (as de-
fined in section 1861(r)(1));

(6) medical care, or any other type of remedial care recog-
nized under State law, furnished by licensed practitioners
within the scope of their practice as defined by State law;

(7) home health care services;

(8) private duty nursing services;

(9) clinic services furnished by or under the direction of a
physician, without regard to whether the clinic itself is admin-
istered by a physician, including such services furnished out-
side the clinic by clinic personnel to an eligible individual who
does not reside in a permanent dwelling or does not have a
fixed home or mailing address;

(10) dental services;

(11) physical therapy and related services;

(12) prescribed drugs, dentures, and prosthetic devices; and
eyeglasses prescribed by a physician skilled in diseases of the
eye or by an optometrist, whichever the individual may select;

(13) other diagnostic, screening, preventive, and rehabilita-
tive services, including—

(A) any clinical preventive services that are assigned a
grade of A or B by the United States Preventive Services
Task Force;

(B) with respect to an adult individual, approved vac-
cines recommended by the Advisory Committee on Immu-
nization Practices (an advisory committee established by
the Secretary, acting through the Director of the Centers
for Disease Control and Prevention) and their administra-
tion; and

(C) any medical or remedial services (provided in a facil-
ity, a home, or other setting) recommended by a physician
or other licensed practitioner of the healing arts within the
scope of their practice under State law, for the maximum
reduction of physical or mental disability and restoration
of an individual to the best possible functional level,

(14) inpatient hospital services and nursing facility services
for individuals 65 years of age or over in an institution for
mental diseases;
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(15) services in an intermediate care facility for the mentally
retarded (other than in an institution for mental diseases) for
individuals who are determined, in accordance with section
1902(a)(31), to be in need of such care;

(16) (A) effective January 1, 1973, inpatient psychiatric hos-
pital services for individuals under age 21, as defined in sub-
section (h), and, (B) for individuals receiving services described
in subparagraph (A), early and periodic screening, diagnostic,
and treatment services (as defined in subsection (r)), whether
or not such screening, diagnostic, and treatment services are
furnished by the provider of the services described in such sub-
paragraph;

(17) services furnished by a nurse-midwife (as defined in sec-
tion 1861(gg)) which the nurse-midwife is legally authorized to
perform under State law (or the State regulatory mechanism
provided by State law), whether or not the nurse-midwife is
under the supervision of, or associated with, a physician or
other health care provider, and without regard to whether or
not the services are performed in the area of management of
the care of mothers and babies throughout the maternity cycle;

(18) hospice care (as defined in subsection (0));

(19) case management services (as defined in section
1915(g)(2)) and TB-related services described in section
1902(z)(2)(F);

(20) respiratory care services (as defined in section
1902(e)(9)(C));

(21) services furnished by a certified pediatric nurse practi-
tioner or certified family nurse practitioner (as defined by the
Secretary) which the certified pediatric nurse practitioner or
certified family nurse practitioner is legally authorized to per-
form under State law (or the State regulatory mechanism pro-
vided by State law), whether or not the certified pediatric
nurse practitioner or certified family nurse practitioner is
under the supervision of, or associated with, a physician or
other health care provider;

(22) home and community care (to the extent allowed and as
defined in section 1929) for functionally disabled elderly indi-
viduals;

(23) community supported living arrangements services (to
the extent allowed and as defined in section 1930);

(24) personal care services furnished to an individual who is
not an inpatient or resident of a hospital, nursing facility, in-
termediate care facility for the mentally retarded, or institu-
tion for mental disease that are (A) authorized for the indi-
vidual by a physician in accordance with a plan of treatment
or (at the option of the State) otherwise authorized for the indi-
vidual in accordance with a service plan approved by the State,
(B) provided by an individual who is qualified to provide such
services and who is not a member of the individual’s family,
and (C) furnished in a home or other location;

(25) primary care case management services (as defined in
subsection (t));
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(26) services furnished under a PACE program under section
1934 to PACE program eligible individuals enrolled under the
program under such section;

(27) subject to subsection (x), primary and secondary medical
strategies and treatment and services for individuals who have
Sickle Cell Disease;

(28) freestanding birth center services (as defined in sub-
section (1)(3)(A)) and other ambulatory services that are offered
by a freestanding birth center (as defined in subsection
(1)(3)(B)) and that are otherwise included in the plan; and

(29) any other medical care, and any other type of remedial
care recognized under State law, specified by the Secretary,

except as otherwise provided in paragraph (16), such term does not
include—

(A) any such payments with respect to care or services for
any individual who is an inmate of a public institution (except
as a patient in a medical institution); or

(B) any such payments with respect to care or services for
any individual who has not attained 65 years of age and who
is a patient in an institution for mental diseases.

For purposes of clause (vi) of the preceding sentence, a person shall
be considered essential to another individual if such person is the
spouse of and is living with such individual, the needs of such per-
son are taken into account in determining the amount of aid or as-
sistance furnished to such individual (under a State plan approved
under title I, X, XIV, or XVI), and such person is determined,
under such a State plan, to be essential to the well-being of such
individual. The payment described in the first sentence may in-
clude expenditures for medicare cost-sharing and for premiums
under part B of title XVIII for individuals who are eligible for med-
ical assistance under the plan and (A) are receiving aid or assist-
ance under any plan of the State approved under title I, X, XIV,
or XVI, or part A of title IV, or with respect to whom supplemental
security income benefits are being paid under title XVI, or (B) with
respect to whom there is being paid a State supplementary pay-
ment and are eligible for medical assistance equal in amount, dura-
tion, and scope to the medical assistance made available to individ-
uals described in section 1902(a)(10)(A), and, except in the case of
individuals 65 years of age or older and disabled individuals enti-
tled to health insurance benefits under title XVIII who are not en-
rolled under part B of title XVIII, other insurance premiums for
medical or any other type of remedial care or the cost thereof. No
service (including counseling) shall be excluded from the definition
of “medical assistance” solely because it is provided as a treatment
service for alcoholism or drug dependency.

(b) Subject to subsections (y), (z), and (aa) and section 1933(d),
the term “Federal medical assistance percentage” for any State
shall be 100 per centum less the State percentage; and the State
percentage shall be that percentage which bears the same ratio to
45 per centum as the square of the per capita income of such State
bears to the square of the per capita income of the continental
United States (including Alaska) and Hawaii; except that (1) the
Federal medical assistance percentage shall in no case be less than
50 per centum or more than 83 per centum, (2) the Federal medical
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assistance percentage for Puerto Rico, the Virgin Islands, Guam,
the Northern Mariana Islands, and American Samoa shall be 55
percent, (3) for purposes of this title and title XXI, the Federal
medical assistance percentage for the District of Columbia shall be
70 percent, (4) the Federal medical assistance percentage shall be
equal to the enhanced FMAP described in section 2105(b) with re-
spect to medical assistance provided to individuals who are eligible
for such assistance only on the Dbasis of section
1902(a)(10)(A)(1i)(XVIII), and (5) in the case of a State that pro-
vides medical assistance for services and vaccines described in sub-
paragraphs (A) and (B) of subsection (a)(13), and prohibits cost-
sharing for such services and vaccines, the Federal medical assist-
ance percentage, as determined under this subsection and sub-
section (y) (without regard to paragraph (1)(C) of such subsection),
shall be increased by 1 percentage point with respect to medical as-
sistance for such services and vaccines and for items and services
described in subsection (a)(4)(D). The Federal medical assistance
percentage for any State shall be determined and promulgated in
accordance with the provisions of section 1101(a)(8)(B). Notwith-
standing the first sentence of this section, the Federal medical as-
sistance percentage shall be 100 per centum with respect to
amounts expended as medical assistance for services which are re-
ceived through an Indian Health Service facility whether operated
by the Indian Health Service or by an Indian tribe or tribal organi-
zation (as defined in section 4 of the Indian Health Care Improve-
ment Act). Notwithstanding the first sentence of this subsection, in
the case of a State plan that meets the condition described in sub-
section (u)(1), with respect to expenditures (other than expendi-
tures under section 1923) described in subsection (u)(2)(A) or sub-
section (u)(3) for the State for a fiscal year, and that do not exceed
the amount of the State’s available allotment under section 2104,
the Federal medical assistance percentage is equal to the enhanced
FMAP described in section 2105(b).

(¢) For definition of the term “nursing facility”, see section
1919(a).

(d) The term “intermediate care facility for the mentally re-
tarded” means an institution (or distinct part thereof) for the men-
tally retarded or persons with related conditions if—

(1) the primary purpose of such institution (or distinct part
thereof) is to provide health or rehabilitative services for men-
tally retarded individuals and the institution meets such
standards as may be prescribed by the Secretary;

(2) the mentally retarded individual with respect to whom a
request for payment is made under a plan approved under this
title is receiving active treatment under such a program; and

(3) in the case of a public institution, the State or political
subdivision responsible for the operation of such institution
has agreed that the non-Federal expenditures in any calendar
quarter prior to January 1, 1975, with respect to services fur-
nished to patients in such institution (or distinct part thereof)
in the State will not, because of payments made under this
title, be reduced below the average amount expended for such
services in such institution in the four quarters immediately
preceding the quarter in which the State in which such institu-



233

tion is located elected to make such services available under its
plan approved under this title.

(e) In the case of any State the State plan of which (as approved
under this title)—

(1) does not provide for the payment of services (other than
services covered under section 1902(a)(12)) provided by an op-
tometrist; but

(2) at a prior period did provide for the payment of services
referred to in paragraph (1);

the term “physicians’ services” (as used in subsection (a)(5)) shall
include services of the type which an optometrist is legally author-
ized to perform where the State plan specifically provides that the
term “physicians’ services”, as employed in such plan, includes
services of the type which an optometrist is legally authorized to
perform, and shall be reimbursed whether furnished by a physician
or an optometrist.

(f) For purposes of this title, the term “nursing facility services”
means services which are or were required to be given an indi-
vidual who needs or needed on a daily basis nursing care (provided
directly by or requiring the supervision of nursing personnel) or
other rehabilitation services which as a practical matter can only
be provided in a nursing facility on an inpatient basis.

(g) If the State plan includes provision of chiropractors’ services,
such services include only—

(1) services provided by a chiropractor (A) who is licensed as
such by the State and (B) who meets uniform minimum stand-
ards promulgated by the Secretary under section 1861(r)(5);
and

(2) services which consist of treatment by means of manual
manipulation of the spine which the chiropractor is legally au-
thorized to perform by the State.

(h)(1) For purposes of paragraph (16) of subsection (a), the term
“inpatient psychiatric hospital services for individuals under age
21” includes only—

(A) inpatient services which are provided in an institution
(or distinct part thereof) which is a psychiatric hospital as de-
fined in section 1861(f) or in another inpatient setting that the
Secretary has specified in regulations;

(B) inpatient services which, in the case of any individual (i)
involve active treatment which meets such standards as may
be prescribed in regulations by the Secretary, and (ii) a team,
consisting of physicians and other personnel qualified to make
determinations with respect to mental health conditions and
the treatment thereof, has determined are necessary on an in-
patient basis and can reasonably be expected to improve the
condition, by reason of which such services are necessary, to
the extent that eventually such services will no longer be nec-
essary; and

(C) inpatient services which, in the case of any individual,
are provided prior to (i) the date such individual attains age
21, or (ii) in the case of an individual who was receiving such
services in the period immediately preceding the date on which
he attained age 21, (I) the date such individual no longer re-
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quires such services, or (II) if earlier, the date such individual
attains age 22;

(2) Such term does not include services provided during any cal-
endar quarter under the State plan of any State if the total amount
of the funds expended, during such quarter, by the State (and the
political subdivisions thereof) from non-Federal funds for inpatient
services included under paragraph (1), and for active psychiatric
care and treatment provided on an outpatient basis for eligible
mentally ill children, is less than the average quarterly amount of
the funds expended, during the 4-quarter period ending December
31, 1971, by the State (and the political subdivisions thereof) from
non-Federal funds for such services.

(i) The term “institution for mental diseases” means a hospital,
nursing facility, or other institution of more than 16 beds, that is
primarily engaged in providing diagnosis, treatment, or care of per-
sons with mental diseases, including medical attention, nursing
care, and related services.

(G) The term “State supplementary payment” means any cash
payment made by a State on a regular basis to an individual who
is receiving supplemental security income benefits under title XVI
or who would but for his income be eligible to receive such benefits,
as assistance based on need in supplementation of such benefits (as
determined by the Commissioner of Social Security), but only to the
extent that such payments are made with respect to an individual
with respect to whom supplemental security income benefits are
payable under title XVI, or would but for his income be payable
under that title.

(k) Increased supplemental security income benefits payable pur-
suant to section 211 of Public Law 93-66 shall not be considered
supplemental security income benefits payable under title XVI.

(1(1) The terms “rural health clinic services” and “rural health
clinic” have the meanings given such terms in section 1861(aa), ex-
cept that (A) clause (ii) of section 1861(aa)(2) shall not apply to
such terms, and (B) the physician arrangement required under sec-
tion 1861(aa)(2)(B) shall only apply with respect to rural health
clinic services and, with respect to other ambulatory care services,
the physician arrangement required shall be only such as may be
required under the State plan for those services.

(2)(A) The term “Federally-qualified health center services”
means services of the type described in subparagraphs (A) through
(C) of section 1861(aa)(1) when furnished to an individual as an pa-
tient of a Federally-qualified health center and, for this purpose,
any reference to a rural health clinic or a physician described in
section 1861(aa)(2)(B) is deemed a reference to a Federally-quali-
fied health center or a physician at the center, respectively.

(B) The term “Federally-qualified health center” means an entity
which—

(i) is receiving a grant under section 330 of the Public Health
Service Act,

(i1)(I) is receiving funding from such a grant under a contract
with the recipient of such a grant, and

(IT) meets the requirements to receive a grant under section
330 of such Act,
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(ii1) based on the recommendation of the Health Resources
and Services Administration within the Public Health Service,
is determined by the Secretary to meet the requirements for
receiving such a grant, including requirements of the Secretary
that an entity may not be owned, controlled, or operated by an-
other entity, or

(iv) was treated by the Secretary, for purposes of part B of
title XVIII, as a comprehensive Federally funded health center
as of January 1, 1990;

and includes an outpatient health program or facility operated by
a tribe or tribal organization under the Indian Self-Determination
Act (Public Law 93-638) or by an urban Indian organization receiv-
ing funds under title V of the Indian Health Care Improvement Act
for the provision of primary health services. In applying clause (ii),
the Secretary may waive any requirement referred to in such
clause for up to 2 years for good cause shown.

(3)(A) The term “freestanding birth center services” means serv-
ices furnished to an individual at a freestanding birth center (as
defined in subparagraph (B)) at such center.

(B) The term “freestanding birth center” means a health facil-
ity—

(i) that is not a hospital;

(i1) where childbirth is planned to occur away from the preg-
nant woman’s residence;

(iii) that is licensed or otherwise approved by the State to
provide prenatal labor and delivery or postpartum care and
other ambulatory services that are included in the plan; and

(iv) that complies with such other requirements relating to
the health and safety of individuals furnished services by the
facility as the State shall establish.

(C) A State shall provide separate payments to providers admin-
istering prenatal labor and delivery or postpartum care in a free-
standing birth center (as defined in subparagraph (B)), such as
nurse midwives and other providers of services such as birth at-
tendants recognized under State law, as determined appropriate by
the Secretary. For purposes of the preceding sentence, the term
“birth attendant” means an individual who is recognized or reg-
istered by the State involved to provide health care at childbirth
and who provides such care within the scope of practice under
which the individual is legally authorized to perform such care
under State law (or the State regulatory mechanism provided by
State law), regardless of whether the individual is under the super-
vision of, or associated with, a physician or other health care pro-
vider. Nothing in this subparagraph shall be construed as changing
State law requirements applicable to a birth attendant.

(m)(1) Subject to paragraph (2), the term “qualified family mem-
ber” means an individual (other than a qualified pregnant woman
or child, as defined in subsection (n)) who is a member of a family
that would be receiving aid under the State plan under part A of
title IV pursuant to section 407 if the State had not exercised the
option under section 407(b)(2)(B)().

(2) No individual shall be a qualified family member for any pe-
riod after September 30, 1998.

(n) The term “qualified pregnant woman or child” means—
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(1) a pregnant woman who—

(A) would be eligible for aid to families with dependent
children under part A of title IV (or would be eligible for
such aid if coverage under the State plan under part A of
title IV included aid to families with dependent children of
unemployed parents pursuant to section 407) if her child
had been born and was living with her in the month such
aid would be paid, and such pregnancy has been medically
verified;

(B) is a member of a family which would be eligible for
aid under the State plan under part A of title IV pursuant
to section 407 if the plan required the payment of aid pur-
suant to such section; or

(C) otherwise meets the income and resources require-
ments of a State plan under part A of title IV; and

(2) a child who has not attained the age of 19, who was born
after September 30, 1983 (or such earlier date as the State
may designate), and who meets the income and resources re-
quirements of the State plan under part A of title IV.

(0)(1)(A) Subject to subparagraphs (B) and (C), the term “hospice
care” means the care described in section 1861(dd)(1) furnished by
a hospice program (as defined in section 1861(dd)(2)) to a termi-
nally ill individual who has voluntarily elected (in accordance with
paragraph (2)) to have payment made for hospice care instead of
having payment made for certain benefits described in section
1812(d)(2)(A) and for which payment may otherwise be made under
title XVIII and intermediate care facility services under the plan.
For purposes of such election, hospice care may be provided to an
individual while such individual is a resident of a skilled nursing
facility or intermediate care facility, but the only payment made
under the State plan shall be for the hospice care.

(B) For purposes of this title, with respect to the definition of
hospice program under section 1861(dd)(2), the Secretary may
allow an agency or organization to make the assurance under sub-
paragraph (A)(iii) of such section without taking into account any
individual who is afflicted with acquired immune deficiency syn-
drome (AIDS).

(C) A voluntary election to have payment made for hospice care
for a child (as defined by the State) shall not constitute a waiver
of any rights of the child to be provided with, or to have payment
made under this title for, services that are related to the treatment
of the child’s condition for which a diagnosis of terminal illness has
been made.

(2) An individual’s voluntary election under this subsection —

(A) shall be made in accordance with procedures that are es-
tablished by the State and that are consistent with the proce-
dures established under section 1812(d)(2);

(B) shall be for such a period or periods (which need not be
the same periods described in section 1812(d)(1)) as the State
may establish; and

(C) may be revoked at any time without a showing of cause
and may be modified so as to change the hospice program with
respect to which a previous election was made.

(3) In the case of an individual—
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(A) who is residing in a nursing facility or intermediate care
facility for the mentally retarded and is receiving medical as-
sistance for services in such facility under the plan,

(B) who is entitled to benefits under part A of title XVIII and
has elected, under section 1812(d), to receive hospice care
under such part, and

(C) with respect to whom the hospice program under such
title and the nursing facility or intermediate care facility for
the mentally retarded have entered into a written agreement
under which the program takes full responsibility for the pro-
fessional management of the individual’s hospice care and the
facility agrees to provide room and board to the individual,

instead of any payment otherwise made under the plan with re-
spect to the facility’s services, the State shall provide for payment
to the hospice program of an amount equal to the additional
amount determined in section 1902(a)(13)(B) and, if the individual
is an individual described in section 1902(a)(10)(A), shall provide
for payment of any coinsurance amounts imposed under section
1813(a)(4).

(p)(1) The term “qualified medicare beneficiary” means an indi-
vidual—

(A) who is entitled to hospital insurance benefits under part
A of title XVIII (including an individual entitled to such bene-
fits pursuant to an enrollment under section 1818, but not in-
cluding an individual entitled to such benefits only pursuant to
an enrollment under section 1818A),

(B) whose income (as determined under section 1612 for pur-
poses of the supplemental security income program, except as
provided in paragraph (2)(D)) does not exceed an income level
established by the State consistent with paragraph (2), and

(C) whose resources (as determined under section 1613 for
purposes of the supplemental security income program) do not
exceed twice the maximum amount of resources that an indi-
vidual may have and obtain benefits under that program or, ef-
fective beginning with January 1, 2010, whose resources (as so
determined) do not exceed the maximum resource level applied
for the year under subparagraph (D) of section 1860D-14(a)(3)
(determined without regard to the life insurance policy exclu-
sion provided under subparagraph (G) of such section) applica-
ble to an individual or to the individual and the individual’s
spouse (as the case may be).

(2)(A) The income level established under paragraph (1)(B) shall
be at least the percent provided under subparagraph (B) (but not
more than 100 percent) of the official poverty line (as defined by
the Office of Management and Budget, and revised annually in ac-
cordance with section 673(2) of the Omnibus Budget Reconciliation
Act of 1981) applicable to a family of the size involved.

(B) Except as provided in subparagraph (C), the percent provided
under this clause, with respect to eligibility for medical assistance
on or after—

(i) January 1, 1989, is 85 percent,

(i) January 1, 1990, is 90 percent, and

(iii) January 1, 1991, is 100 percent.
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(C) In the case of a State which has elected treatment under sec-
tion 1902(f) and which, as of January 1, 1987, used an income
standard for individuals age 65 or older which was more restrictive
than the income standard established under the supplemental se-
curity income program under title XVI, the percent provided under
subparagraph (B), with respect to eligibility for medical assistance
on or after—

(i) January 1, 1989, is 80 percent,

(i1) January 1, 1990, is 85 percent,

(iii) January 1, 1991, is 95 percent, and

(iv) January 1, 1992, is 100 percent.

(D)(1) In determining under this subsection the income of an indi-
vidual who is entitled to monthly insurance benefits under title II
for a transition month (as defined in clause (ii)) in a year, such in-
come shall not include any amounts attributable to an increase in
the level of monthly insurance benefits payable under such title
which have occurred pursuant to section 215(i) for benefits payable
for months beginning with December of the previous year.

(ii) For purposes of clause (i), the term “transition month” means
each month in a year through the month following the month in
which the annual revision of the official poverty line, referred to in
subparagraph (A), is published.

(3) The term “medicare cost-sharing” means (subject to section
1902(n)(2)) the following costs incurred with respect to a qualified
medicare beneficiary, without regard to whether the costs incurred
were for items and services for which medical assistance is other-
wise available under the plan:

(A)() premiums under section 1818 or 1818A, and

(ii) premiums under section 1839,

(B) Coinsurance under title XVIII (including coinsurance de-
scribed in section 1813).

(C) Deductibles established under title XVIII (including
those described in section 1813 and section 1833(b)).

(D) The difference between the amount that is paid under
section 1833(a) and the amount that would be paid under such
section if any reference to “80 percent” therein were deemed a
reference to “100 percent”.

Such term also may include, at the option of a State, premiums for
enrollment of a qualified medicare beneficiary with an eligible or-
ganization under section 1876.

(4) Notwithstanding any other provision of this title, in the case
of a State (other than the 50 States and the District of Columbia)—

(A) the requirement stated in section 1902(a)(10)(E) shall be
optional, and

(B) for purposes of paragraph (2), the State may substitute
for the percent provided under subparagraph (B) of such para-
graph or 1902(a)(10)(E)(iii) any percent.

In the case of any State which is providing medical assistance to
its residents under a waiver granted under section 1115, the Sec-
retary shall require the State to meet the requirement of section
1902(a)(10)(E) in the same manner as the State would be required
to meet such requirement if the State had in effect a plan approved
under this title.
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(5)(A) The Secretary shall develop and distribute to States a sim-
plified application form for use by individuals (including both quali-
fied medicare beneficiaries and specified low-income medicare bene-
ficiaries) in applying for medical assistance for medicare cost-shar-
ing under this title in the States which elect to use such form. Such
form shall be easily readable by applicants and uniform nationally.
The Secretary shall provide for the translation of such application
form into at least the 10 languages (other than English) that are
most often used by individuals applying for hospital insurance ben-
efits under section 226 or 226A and shall make the translated
forms available to the States and to the Commissioner of Social Se-
curity.

(B) In developing such form, the Secretary shall consult with
beneficiary groups and the States.

(6) For provisions relating to outreach efforts to increase aware-
ness of the availability of medicare cost-sharing, see section 1144.

(q) The term “qualified severely impaired individual” means an
individual under age 65—

(1) who for the month preceding the first month to which
this subsection applies to such individual—

(A) received (i) a payment of supplemental security in-
come benefits under section 1611(b) on the basis of blind-
ness or disability, (ii) a supplementary payment under sec-
tion 1616 of this Act or under section 212 of Public Law
93-66 on such basis, (iii) a payment of monthly benefits
under section 1619(a), or (iv) a supplementary payment
under section 1616(c)(3), and

(B) was eligible for medical assistance under the State
plan approved under this title; and

(2) with respect to whom the Commissioner of Social Secu-
rity determines that—

(A) the individual continues to be blind or continues to
have the disabling physical or mental impairment on the
basis of which he was found to be under a disability and,
except for his earnings, continues to meet all non-dis-
ability-related requirements for -eligibility for benefits
under title XVI,

(B) the income of such individual would not, except for
his earnings, be equal to or in excess of the amount which
would cause him to be ineligible for payments under sec-
tion 1611(b) (if he were otherwise eligible for such pay-
ments),

(C) the lack of eligibility for benefits under this title
would seriously inhibit his ability to continue or obtain
employment, and

(D) the individual’s earnings are not sufficient to allow
him to provide for himself a reasonable equivalent of the
benefits under title XVI (including any federally adminis-
tered State supplementary payments), this title, and pub-
licly funded attendant care services (including personal
care assistance) that would be available to him in the ab-
sence of such earnings.

In the case of an individual who is eligible for medical assist-
ance pursuant to section 1619(b) in June, 1987, the individual
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shall be a qualified severely impaired individual for so long as
such individual meets the requirements of paragraph (2).
(r) The term “early and periodic screening, diagnostic, and treat-
ment services” means the following items and services:
(1) Screening services—
(A) which are provided—

(i) at intervals which meet reasonable standards of
medical and dental practice, as determined by the
State after consultation with recognized medical and
dental organizations involved in child health care and,
with respect to immunizations under subparagraph
(B)(iii), in accordance with the schedule referred to in
section 1928(c)(2)(B)(i) for pediatric vaccines, and

(i1) at such other intervals, indicated as medically
necessary, to determine the existence of certain phys-
ical or mental illnesses or conditions; and

(B) which shall at a minimum include—

(i) a comprehensive health and developmental his-
tory (including assessment of both physical and men-
tal health development),

(ii) a comprehensive unclothed physical exam,

(iii) appropriate immunizations (according to the
schedule referred to in section 1928(c)(2)(B)(i) for pedi-
atric vaccines) according to age and health history,

(iv) laboratory tests (including lead blood level as-
sessment appropriate for age and risk factors), and

(v) health education (including anticipatory guid-
ance).

(2) Vision services—
(A) which are provided—

(i) at intervals which meet reasonable standards of
medical practice, as determined by the State after con-
sultation with recognized medical organizations in-
volved in child health care, and

(i) at such other intervals, indicated as medically
necessary, to determine the existence of a suspected
illness or condition; and

(B) which shall at a minimum include diagnosis and
treatment for defects in vision, including eyeglasses.
(3) Dental services—
(A) which are provided—

(i) at intervals which meet reasonable standards of
dental practice, as determined by the State after con-
sultation with recognized dental organizations in-
volved in child health care, and

(i) at such other intervals, indicated as medically
necessary, to determine the existence of a suspected
illness or condition; and

(B) which shall at a minimum include relief of pain and
infections, restoration of teeth, and maintenance of dental
health.

(4) Hearing services—
(A) which are provided—
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(i) at intervals which meet reasonable standards of
medical practice, as determined by the State after con-
sultation with recognized medical organizations in-
volved in child health care, and

(i) at such other intervals, indicated as medically
necessary, to determine the existence of a suspected
illness or condition; and

(B) which shall at a minimum include diagnosis and
treatment for defects in hearing, including hearing aids.

(5) Such other necessary health care, diagnostic services,
treatment, and other measures described in section 1905(a) to
correct or ameliorate defects and physical and mental illnesses
and conditions discovered by the screening services, whether or
not such services are covered under the State plan.

Nothing in this title shall be construed as limiting providers of
early and periodic screening, diagnostic, and treatment services to
providers who are qualified to provide all of the items and services
described in the previous sentence or as preventing a provider that
is qualified under the plan to furnish one or more (but not all) of
such items or services from being qualified to provide such items
and services as part of early and periodic screening, diagnostic, and
treatment services. The Secretary shall, not later than July 1,
1990, and every 12 months thereafter, develop and set annual par-
ticipation goals for each State for participation of individuals who
are covered under the State plan under this title in early and peri-
odic screening, diagnostic, and treatment services.

(s) The term “qualified disabled and working individual” means
an individual—

(1) who is entitled to enroll for hospital insurance benefits
under part A of title XVIII under section 1818A (as added by
6012 of the Omnibus Budget Reconciliation Act of 1989);

(2) whose income (as determined under section 1612 for pur-
poses of the supplemental security income program) does not
exceed 200 percent of the official poverty line (as defined by
the Office of Management and Budget and revised annually in
accordance with section 673(2) of the Omnibus Budget Rec-
onciliation Act of 1981) applicable to a family of the size in-
volved,;

(3) whose resources (as determined under section 1613 for
purposes of the supplemental security income program) do not
exceed twice the maximum amount of resources that an indi-
vidual or a couple (in the case of an individual with a spouse)
may have and obtain benefits for supplemental security income
benefits under title XVI; and

(4) who is not otherwise eligible for medical assistance under
this title.

(t)(1) The term “primary care case management services” means
case-management related services (including locating, coordinating,
and monitoring of health care services) provided by a primary care
case manager under a primary care case management contract.

(2) The term “primary care case manager’ means any of the fol-
lowing that provides services of the type described in paragraph (1)
under a contract referred to in such paragraph:
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(A) A physician, a physician group practice, or an entity em-
ploying or having other arrangements with physicians to pro-
vide such services.

(B) At State option—

(i) a nurse practitioner (as described in section
1905(a)(21));

(i) a certified nurse-midwife (as defined in section
1861(gg)); or

(iii)) a physician assistant (as defined in section
1861(aa)(5)).

(3) The term “primary care case management contract” means a
contract between a primary care case manager and a State under
which the manager undertakes to locate, coordinate, and monitor
covered primary care (and such other covered services as may be
specified under the contract) to all individuals enrolled with the
manager, and which—

(A) provides for reasonable and adequate hours of operation,
including 24-hour availability of information, referral, and
treatment with respect to medical emergencies;

(B) restricts enrollment to individuals residing sufficiently
near a service delivery site of the manager to be able to reach
that site within a reasonable time using available and afford-
able modes of transportation;

(C) provides for arrangements with, or referrals to, sufficient
numbers of physicians and other appropriate health care pro-
fessionals to ensure that services under the contract can be
furnished to enrollees promptly and without compromise to
quality of care;

(D) prohibits discrimination on the basis of health status or
requirements for health care services in enrollment,
disenrollment, or reenrollment of individuals eligible for med-
ical assistance under this title;

(E) provides for a right for an enrollee to terminate enroll-
ment in accordance with section 1932(a)(4); and

(F) complies with the other applicable provisions of section
1932.

(4) For purposes of this subsection, the term “primary care” in-
cludes all health care services customarily provided in accordance
with State licensure and certification laws and regulations, and all
laboratory services customarily provided by or through, a general
practitioner, family medicine physician, internal medicine physi-
cian, obstetrician/gynecologist, or pediatrician.

(u)(1) The conditions described in this paragraph for a State plan
are as follows:

(A) The State is complying with the requirement of section
2105(d)(1).

(B) The plan provides for such reporting of information about
expenditures and payments attributable to the operation of
this subsection as the Secretary deems necessary in order to
carry out the fourth sentence of subsection (b).

(2)(A) For purposes of subsection (b), the expenditures described
in this subparagraph are expenditures for medical assistance for
optional targeted low-income children described in subparagraph
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(B) For purposes of this paragraph, the term “optional targeted
low-income child” means a targeted low-income child as defined in
section 2110(b)(1) (determined without regard to that portion of
subparagraph (C) of such section concerning eligibility for medical
assistance under this title) who would not qualify for medical as-
sistance under the State plan under this title as in effect on March
31, 1997 (but taking into account the expansion of age of eligibility
effected through the operation of section 1902(1)(1)(D)). Such term
excludes any child eligible for medical assistance only by reason of
section 1902(a)(10)(A)(1)(XIX).

(3) For purposes of subsection (b), the expenditures described in
this paragraph are expenditures for medical assistance for children
who are born before October 1, 1983, and who would be described
in section 1902(1)(1)(D) if they had been born on or after such date,
and who are not eligible for such assistance under the State plan
under this title based on such State plan as in effect as of March
31, 1997.

(4) The limitations on payment under subsections (f) and (g) of
section 1108 shall not apply to Federal payments made under sec-
tion 1903(a)(1) based on an enhanced FMAP described in section
2105(b).

(v)(1) The term “employed individual with a medically improved
disability” means an individual who—

(A) is at least 16, but less than 65, years of age;

(B) is employed (as defined in paragraph (2));

(C) ceases to be eligible for medical assistance under section
1902(a)(10)(A)(ii)(XV) because the individual, by reason of med-
ical improvement, is determined at the time of a regularly
scheduled continuing disability review to no longer be eligible
for benefits under section 223(d) or 1614(a)(3); and

(D) continues to have a severe medically determinable im-
pairment, as determined under regulations of the Secretary.

(2) For purposes of paragraph (1), an individual is considered to
be “employed” if the individual—

(A) is earning at least the applicable minimum wage require-
ment under section 6 of the Fair Labor Standards Act (29
U.S.C. 206) and working at least 40 hours per month; or

(B) is engaged in a work effort that meets substantial and
reasonable threshold criteria for hours of work, wages, or other
measures, as defined by the State and approved by the Sec-
retary.’

(w)(1) For purposes of this title, the term “independent foster
care adolescent” means an individual—

(A) who is under 21 years of age;

(B) who, on the individual’s 18th birthday, was in foster care
under the responsibility of a State; and

(C) whose assets, resources, and income do not exceed such
levels (if any) as the State may establish consistent with para-
graph (2).

(2) The levels established by a State under paragraph (1)(C) may
not be less than the corresponding levels applied by the State
under section 1931(b).

(3) A State may limit the eligibility of independent foster care
adolescents under section 1902(a)(10)(A)(ii)(XVII) to those individ-
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uals with respect to whom foster care maintenance payments or
independent living services were furnished under a program fund-
ed under part E of title IV before the date the individuals attained
18 years of age.

(x) For purposes of subsection (a)(27), the strategies, treatment,
and services described in that subsection include the following:

(1) Chronic blood transfusion (with deferoxamine chelation)
to prevent stroke in individuals with Sickle Cell Disease who
have been identified as being at high risk for stroke.

(2) Genetic counseling and testing for individuals with Sickle
Cell Disease or the sickle cell trait to allow health care profes-
sionals to treat such individuals and to prevent symptoms of
Sickle Cell Disease.

(8) Other treatment and services to prevent individuals who
have Sickle Cell Disease and who have had a stroke from hav-
ing another stroke.

(y) INCREASED FMAP FOR MEDICAL ASSISTANCE FOR NEWLY ELI-
GIBLE MANDATORY INDIVIDUALS.—

(1) AMOUNT OF INCREASE.—Notwithstanding subsection (b),
the Federal medical assistance percentage for a State that is
one of the 50 States or the District of Columbia, [with respect
to amounts expended by such State for medical assistance for
newly eligible individuals described in subclause (VIII) of sec-
tion 1902(a)(10)(A)(i), shall bel with respect to amounts ex-
pended before January 1, 2020, by such State for medical as-
sistance for newly eligible individuals described in subclause
(VIII) of section 1902(a)(10)(A)(i) who are enrolled under the
State plan (or a waiver of the plan) before such date and with
respect to amounts expended after such date by such State for
medical assistance for individuals described in such subclause
who were enrolled under such plan (or waiver of such plan) as
of December 31, 2019, and who do not have a break in eligi-
bility for medical assistance under such State plan (or waiver)
for more than one month after such date, shall be equal to—

(A) 100 percent for calendar quarters in 2014, 2015, and
2016;

(B) 95 percent for calendar quarters in 2017,

(C) 94 percent for calendar quarters in 2018;

(D) 93 percent for calendar quarters in 2019; and

(E) 90 percent for calendar quarters in 2020 and each
year thereafter.

(2) DEFINITIONS.—In this subsection:

(A) NEWLY ELIGIBLE.—The term “newly eligible” means,
with respect to an individual described in subclause (VIII)
of section 1902(a)(10)(A)(1), an individual who is not under
19 years of age (or such higher age as the State may have
elected) and who, as of December 1, 2009, is not eligible
under the State plan or under a waiver of the plan for full
benefits or for benchmark coverage described in subpara-
graph (A), (B), or (C) of section 1937(b)(1) or benchmark
equivalent coverage described in section 1937(b)(2) that
has an aggregate actuarial value that is at least actuari-
ally equivalent to benchmark coverage described in sub-
paragraph (A), (B), or (C) of section 1937(b)(1), or is eligi-
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ble but not enrolled (or is on a waiting list) for such bene-
fits or coverage through a waiver under the plan that has
a capped or limited enrollment that is full.

(B) FuLL BENEFITS.—The term “full benefits” means,
with respect to an individual, medical assistance for all
services covered under the State plan under this title that
is not less in amount, duration, or scope, or is determined
by the Secretary to be substantially equivalent, to the
medical assistance available for an individual described in
section 1902(a)(10)(A)@4).

(z) EQUITABLE SUPPORT FOR CERTAIN STATES.—

(1)(A) During the period that begins on January 1, 2014, and
ends on December 31, 2015, notwithstanding subsection (b),
the Federal medical assistance percentage otherwise deter-
mined under subsection (b) with respect to a fiscal year occur-
ring during that period shall be increased by 2.2 percentage
points for any State described in subparagraph (B) for amounts
expended for medical assistance for individuals who are not
newly eligible (as defined in subsection (y)(2)) individuals de-
scribed in subclause (VIII) of section 1902(a)(10)(A)@3).

(B) For purposes of subparagraph (A), a State described in
this subparagraph is a State that—

(i) is an expansion State described in paragraph (3);

(i1) the Secretary determines will not receive any pay-
ments under this title on the basis of an increased Federal
medical assistance percentage under subsection (y) for ex-
penditures for medical assistance for newly eligible indi-
viduals (as so defined); and

(ii1) has not been approved by the Secretary to divert a
portion of the DSH allotment for a State to the costs of
providing medical assistance or other health benefits cov-
erage under a waiver that is in effect on July 2009.

(2)(A) For calendar quarters in 2014 and each year there-
after, the Federal medical assistance percentage otherwise de-
termined under subsection (b) for an expansion State described
in paragraph (3) with respect to [medical assistance for indi-
viduals described in section 1902(a)(10)(A)G)(VIII) who are
nonpregnant childless adults with respect to whom the State
may require enrollment in benchmark coverage under section
1937 shall bel amounts expended before January 1, 2020, by
such State for medical assistance for individuals described in
section 1902(a)(10)(A)(Q)(VIII) who are nonpregnant childless
adults with respect to whom the State may require enrollment
in benchmark coverage under section 1937 and who are en-
rolled under the State plan (or a waiver of the plan) before such
date and with respect to amounts expended after such date by
such State for medical assistance for individuals described in
such section, who are nonpregnant childless adults with respect
to whom the State may require enrollment in benchmark cov-
erage under section 1937, who were enrolled under such plan
(or waiver of such plan) as of December 31, 2019, and who do
not have a break in eligibility for medical assistance under such
State plan (or waiver) for more than one month after such date,
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shall be equal to the percent specified in subparagraph (B)(i)
for such year.

(B)(i) The percent specified in this subparagraph for a State
for a year is equal to the Federal medical assistance percent-
age (as defined in the first sentence of subsection (b)) for the
State increased by a number of percentage points equal to the
transition percentage (specified in clause (ii) for the year) of
the number of percentage points by which—

(I) such Federal medical assistance percentage for the

State, is less than

(IT) the percent specified in subsection (y)(1) for the year.
(i1) The transition percentage specified in this clause for—

(I) 2014 is 50 percent;

(IT) 2015 is 60 percent;

(ITI) 2016 is 70 percent; and

[(IV) 2017 is 80 percent;

[(V) 2018 is 90 percent; and

L(VI) 2019 and each subsequent year is 100 percent.]

(IV) 2017 and each subsequent year is 80 percent.

(3) A State is an expansion State if, on the date of the enact-
ment of the Patient Protection and Affordable Care Act, the
State offers health benefits coverage statewide to parents and
nonpregnant, childless adults whose income is at least 100 per-
cent of the poverty line, that includes inpatient hospital serv-
ices, is not dependent on access to employer coverage, employer
contribution, or employment and is not limited to premium as-
sistance, hospital-only benefits, a high deductible health plan,
or alternative benefits under a demonstration program author-
ized under section 1938. A State that offers health benefits cov-
erage to only parents or only nonpregnant childless adults de-
scribed in the preceding sentence shall not be considered to be
an expansion State.

(aa)(1) Notwithstanding subsection (b), beginning January 1,
2011, the Federal medical assistance percentage for a fiscal year
for a disaster-recovery FMAP adjustment State shall be equal to
the following:

(A) In the case of the first fiscal year (or part of a fiscal year)
for which this subsection applies to the State, the State’s reg-
ular FMAP shall be increased by 50 percent of the number of
percentage points by which the State’s regular FMAP for such
fiscal year is less than the Federal medical assistance percent-
age determined for the State for the preceding fiscal year after
the application of only subsection (a) of section 5001 of Public
Law 111-5 (if applicable to the preceding fiscal year) and with-
out regard to this subsection, subsections (y) and (z), and sub-
sections (b) and (c) of section 5001 of Public Law 111-5.

(B) In the case of the second or any succeeding fiscal year
for which this subsection applies to the State, the State’s reg-
ular FMAP for such fiscal year shall be increased by 25 per-
cent (or 50 percent in the case of fiscal year 2013) of the num-
ber of percentage points by which the State’s regular FMAP for
such fiscal year is less than the Federal medical assistance
percentage received by the State during the preceding fiscal
year.



247

(2) In this subsection, the term “disaster-recovery FMAP adjust-
ment State” means a State that is one of the 50 States or the Dis-
trict of Columbia, for which, at any time during the preceding 7 fis-
cal years, the President has declared a major disaster under section
401 of the Robert T. Stafford Disaster Relief and Emergency Assist-
ance Act and determined as a result of such disaster that every
county or parish in the State warrant individual and public assist-
ance or public assistance from the Federal Government under such
Act and for which—

(A) in the case of the first fiscal year (or part of a fiscal year)
for which this subsection applies to the State, the State’s reg-
ular FMAP for the fiscal year is less than the Federal medical
assistance percentage determined for the State for the pre-
ceding fiscal year after the application of only subsection (a) of
section 5001 of Public Law 111-5 (if applicable to the pre-
ceding fiscal year) and without regard to this subsection, sub-
sections (y) and (z), and subsections (b) and (c) of section 5001
of Public Law 111-5, by at least 3 percentage points; and

(B) in the case of the second or any succeeding fiscal year for
which this subsection applies to the State, the State’s regular
FMAP for the fiscal year is less than the Federal medical as-
sistance percentage determined for the State for the preceding
fiscal year under this subsection by at least 3 percentage
points.

(3) In this subsection, the term “regular FMAP” means, for each
fiscal year for which this subsection applies to a State, the Federal
medical assistance percentage that would otherwise apply to the
State for the fiscal year, as determined under subsection (b) and
without regard to this subsection, subsections (y) and (z), and sec-
tion 10202 of the Patient Protection and Affordable Care Act.

(4) The Federal medical assistance percentage determined for a
disaster-recovery FMAP adjustment State under paragraph (1)
shall apply for purposes of this title (other than with respect to dis-
proportionate share hospital payments described in section 1923
and payments under this title that are based on the enhanced
FMAP described in 2105(b)) and shall not apply with respect to
payments under title IV (other than under part E of title IV) or
payments under title XXI.

(bb)(1) For purposes of this title, the term “counseling and
pharmacotherapy for cessation of tobacco use by pregnant women”
means diagnostic, therapy, and counseling services and
pharmacotherapy (including the coverage of prescription and non-
prescription tobacco cessation agents approved by the Food and
Drug Administration) for cessation of tobacco use by pregnant
women who use tobacco products or who are being treated for to-
bacco use that is furnished—

(A) by or under the supervision of a physician; or

(B) by any other health care professional who—

(1) is legally authorized to furnish such services under
State law (or the State regulatory mechanism provided by
State law) of the State in which the services are furnished;
and
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(i1) is authorized to receive payment for other services
under this title or is designated by the Secretary for this
purpose.

(2) Subject to paragraph (3), such term is limited to—

(A) services recommended with respect to pregnant women
in “Treating Tobacco Use and Dependence: 2008 Update: A
Clinical Practice Guideline”, published by the Public Health
Service in May 2008, or any subsequent modification of such
Guideline; and

(B) such other services that the Secretary recognizes to be ef-
fective for cessation of tobacco use by pregnant women.

(3) Such term shall not include coverage for drugs or biologicals
that are not otherwise covered under this title.

(cc) REQUIREMENT FOR CERTAIN STATES.—Notwithstanding sub-
sections (y), (z), and (aa), in the case of a State that requires polit-
ical subdivisions within the State to contribute toward the non-
Federal share of expenditures required under the State plan under
section 1902(a)(2), the State shall not be eligible for an increase in
its Federal medical assistance percentage under such subsections if
it requires that political subdivisions pay a greater percentage of
the non-Federal share of such expenditures, or a greater percent-
age of the non-Federal share of payments under section 1923, than
the respective percentages that would have been required by the
State under the State plan under this title, State law, or both, as
in effect on December 31, 2009, and without regard to any such in-
crease. Voluntary contributions by a political subdivision to the
non-Federal share of expenditures under the State plan under this
title or to the non-Federal share of payments under section 1923,
shall not be considered to be required contributions for purposes of
this subsection. The treatment of voluntary contributions, and the
treatment of contributions required by a State under the State plan
under this title, or State law, as provided by this subsection, shall
also apply to the increases in the Federal medical assistance per-
centage under section 5001 of the American Recovery and Reinvest-
ment Act of 2009.

(dd) INCREASED FMAP FOR ADDITIONAL EXPENDITURES FOR PRI-
MARY CARE SERVICES.—Notwithstanding subsection (b), with re-
spect to the portion of the amounts expended for medical assistance
for services described in section 1902(a)(13)(C) furnished on or after
January 1, 2013, and before January 1, 2015, that is attributable
to the amount by which the minimum payment rate required under
such section (or, by application, section 1932(f)) exceeds the pay-
ment rate applicable to such services under the State plan as of
July 1, 2009, the Federal medical assistance percentage for a State
that is one of the 50 States or the District of Columbia shall be
equal to 100 percent. The preceding sentence does not prohibit the
payment of Federal financial participation based on the Federal
medical assistance percentage for amounts in excess of those speci-
fied in such sentence.

* * k & * * *k
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PROVISIONS RESPECTING INAPPLICABILITY AND WAIVER OF CERTAIN
REQUIREMENTS OF THIS TITLE

SEC. 1915. (a) A State shall not be deemed to be out of compli-
ance with the requirements of paragraphs (1), (10), or (23) of sec-
tion 1902(a) solely by reason of the fact that the State (or any polit-
ical subdivision thereof)—

(1) has entered into—

(A) a contract with an organization which has agreed to
provide care and services in addition to those offered under
the State plan to individuals eligible for medical assistance
who reside in the geographic area served by such organiza-
tion and who elect to obtain such care and services from
such organization, or by reason of the fact that the plan
provides for payment for rural health clinic services only
if those services are provided by a rural health clinic; or

(B) arrangements through a competitive bidding process
or otherwise for the purchase of laboratory services re-
ferred to in section 1905(a)(3) or medical devices if the Sec-
retary has found that—

(i) adequate services or devices will be available
under such arrangements, and

(ii) any such laboratory services will be provided
only through laboratories—

(I) which meet the applicable requirements of
section 1861(e)(9) or paragraphs (16) and (17) of
section 1861(s), and such additional requirements
as the Secretary may require, and

(IT) no more than 75 percent of whose charges
for such services are for services provided to indi-
viduals who are entitled to benefits under this
title or under part A or part B of title XVIII; or

(2) restricts for a reasonable period of time the provider or
providers from which an individual (eligible for medical assist-
ance for items or services under the State plan) can receive
such items or services, if—

(A) the State has found, after notice and opportunity for
a hearing (in accordance with procedures established by
the State), that the individual has utilized such items or
services at a frequency or amount not medically necessary
(as determined in accordance with utilization guidelines
established by the State), and

(B) under such restriction, individuals eligible for med-
ical assistance for such services have reasonable access
(taking into account geographic location and reasonable
travel time) to such services of adequate quality.

(b) The Secretary, to the extent he finds it to be cost-effective and
efficient and not inconsistent with the purposes of this title, may
waive such requirements of section 1902 (other than subsection (s))
(other than sections 1902(a)(15), 1902(bb), and 1902(a)(10)(A) inso-
far as it requires provision of the care and services described in
section 1905(a)(2)(C)) as may be necessary for a State—

(1) to implement a primary care case-management system or
a specialty physician services arrangement which restricts the
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provider from (or through) whom an individual (eligible for
medical assistance under this title) can obtain medical care
services (other than in emergency circumstances), if such re-
striction does not substantially impair access to such services
of adequate quality where medically necessary,

(2) to allow a locality to act as a central broker in assisting
individuals (eligible for medical assistance under this title) in
selecting among competing health care plans, if such restric-
tion does not substantially impair access to services of ade-
quate quality where medically necessary,

(3) to share (through provision of additional services) with
recipients of medical assistance under the State plan cost sav-
ings resulting from use by the recipient of more cost-effective
medical care, and

(4) to restrict the provider from (or through) whom an indi-
vidual (eligible for medical assistance under this title) can ob-
tain services (other than in emergency circumstances) to pro-
viders or practitioners who undertake to provide such services
and who meet, accept, and comply with the reimbursement,
quality, and utilization standards under the State plan, which
standards shall be consistent with the requirements of section
1923 and are consistent with access, quality, and efficient and
economic provision of covered care and services, if such restric-
tion does not discriminate among classes of providers on
grounds unrelated to their demonstrated effectiveness and effi-
ciency in providing those services and if providers under such
restriction are paid on a timely basis in the same manner as
health care practitioners must be paid under section
1902(a)(37)(A).

No waiver under this subsection may restrict the choice of the indi-
vidual in receiving services under section 1905(a)(4)(C). Subsection
(h)(2) shall apply to a waiver under this subsection.

(c)(1) The Secretary may by waiver provide that a State plan ap-
proved under this title may include as “medical assistance” under
such plan payment for part or all of the cost of home or commu-
nity-based services (other than room and board) approved by the
Secretary which are provided pursuant to a written plan of care to
individuals with respect to whom there has been a determination
that but for the provision of such services the individuals would re-
quire the level of care provided in a hospital or a nursing facility
or intermediate care facility for the mentally retarded the cost of
which could be reimbursed under the State plan. For purposes of
this subsection, the term “room and board” shall not include an
amount established under a method determined by the State to re-
flect the portion of costs of rent and food attributable to an unre-
lated personal caregiver who is residing in the same household
with an individual who, but for the assistance of such caregiver,
would require admission to a hospital, nursing facility, or inter-
mediate care facility for the mentally retarded.

(2) A waiver shall not be granted under this subsection unless
the State provides assurances satisfactory to the Secretary that—

(A) necessary safeguards (including adequate standards for
provider participation) have been taken to protect the health
and welfare of individuals provided services under the waiver
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and to assure financial accountability for funds expended with
respect to such services;

(B) the State will provide, with respect to individuals who—

(i) are entitled to medical assistance for inpatient hos-
pital services, nursing facility services, or services in an in-
termediate care facility for the mentally retarded under
the State plan,

(i1) may require such services, and

(iii) may be eligible for such home or community-based
care under such waiver,

for an evaluation of the need for inpatient hospital services,
nursing facility services, or services in an intermediate care fa-
cility for the mentally retarded;

(C) such individuals who are determined to be likely to re-
quire the level of care provided in a hospital, nursing facility,
or intermediate care facility for the mentally retarded are in-
formed of the feasible alternatives, if available under the waiv-
er, at the choice of such individuals, to the provision of inpa-
tient hospital services, nursing facility services, or services in
an intermediate care facility for the mentally retarded;

(D) under such waiver the average per capita expenditure es-
timated by the State in any fiscal year for medical assistance
provided with respect to such individuals does not exceed 100
percent of the average per capita expenditure that the State
reasonably estimates would have been made in that fiscal year
for expenditures under the State plan for such individuals if
the waiver had not been granted; and

(E) the State will provide to the Secretary annually, con-
sistent with a data collection plan designed by the Secretary,
information on the impact of the waiver granted under this
subsection on the type and amount of medical assistance pro-
vided under the State plan and on the health and welfare of
recipients.

(3) A waiver granted under this subsection may include a waiver
of the requirements of section 1902(a)(1) (relating to
statewideness), section 1902(a)(10)(B) (relating to comparability),
and section 1902(a)(10)(C)GA)III) (relating to income and resource
rules applicable in the community). A waiver under this subsection
(other than a waiver described in subsection (h)(2)) shall be for an
initial term of three years and, upon the request of a State, shall
be extended for additional five-year periods unless the Secretary
determines that for the previous waiver period the assurances pro-
vided under paragraph (2) have not been met. A waiver may pro-
vide, with respect to post-eligibility treatment of income of all indi-
viduals receiving services under that waiver, that the maximum
amount of the individual’s income which may be disregarded for
any month for the maintenance needs of the individual may be an
amount greater than the maximum allowed for that purpose under
regulations in effect on July 1, 1985.

(4) A waiver granted under this subsection may, consistent with
paragraph (2)—

(A) limit the individuals provided benefits under such waiver
to individuals with respect to whom the State has determined
that there is a reasonable expectation that the amount of med-
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ical assistance provided with respect to the individual under
such waiver will not exceed the amount of such medical assist-
ance provided for such individual if the waiver did not apply,
and

(B) provide medical assistance to individuals (to the extent
consistent with written plans of care, which are subject to the
approval of the State) for case management services, home-
maker/home health aide services and personal care services,
adult day health services, habilitation services, respite care,
and such other services requested by the State as the Sec-
retary may approve and for day treatment or other partial hos-
pitalization services, psychosocial rehabilitation services, and
clinic services (whether or not furnished in a facility) for indi-
viduals with chronic mental illness.

Except as provided under paragraph (2)(D), the Secretary may not
restrict the number of hours or days of respite care in any period
which a State may provide under a waiver under this subsection.

(5) For purposes of paragraph (4)(B), the term “habilitation serv-
ices”—

(A) means services designed to assist individuals in acquir-
ing, retaining, and improving the self-help, socialization, and
adaptive skills necessary to reside successfully in home and
community based settings; and

(B) includes (except as provided in subparagraph (C))
prevocational, educational, and supported employment serv-
ices; but

(C) does not include—

(i) special education and related services (as such terms
are defined in section 602 of the Individuals with Disabil-
ities Education Act (20 U.S.C. 1401)) which otherwise are
available to the individual through a local educational
agency; and

(i1) vocational rehabilitation services which otherwise are
available to the individual through a program funded
under section 110 of the Rehabilitation Act of 1973 (29
U.S.C. 730).

(6) The Secretary may not require, as a condition of approval of
a waiver under this section under paragraph (2)(D), that the actual
total expenditures for home and community-based services under
the waiver (and a claim for Federal financial participation in ex-
penditures for the services) cannot exceed the approved estimates
for these services. The Secretary may not deny Federal financial
payment with respect to services under such a waiver on the
ground that, in order to comply with paragraph (2)(D), a State has
failed to comply with such a requirement.

(7)(A) In making estimates under paragraph (2)(D) in the case of
a waiver that applies only to individuals with a particular illness
or condition who are inpatients in, or who would require the level
of care provided in, hospitals, nursing facilities, or intermediate
care facilities for the mentally retarded, the State may determine
the average per capita expenditure that would have been made in
a fiscal year for those individuals under the State plan separately
from the expenditures for other individuals who are inpatients in,
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or who would require the level of care provided in, those respective
facilities.

(B) In making estimates under paragraph (2)(D) in the case of a
waiver that applies only to individuals with developmental disabil-
ities who are inpatients in a nursing facility and whom the State
has determined, on the basis of an evaluation under paragraph
(2)(B), to need the level of services provided by an intermediate
care facility for the mentally retarded, the State may determine the
average per capita expenditures that would have been made in a
fiscal year for those individuals under the State plan on the basis
of the average per capita expenditures under the State plan for
services to individuals who are inpatients in an intermediate care
facility for the mentally retarded, without regard to the availability
of beds for such inpatients.

(C) In making estimates under paragraph (2)(D) in the case of a
waiver to the extent that it applies to individuals with mental re-
tardation or a related condition who are resident in an inter-
mediate care facility for the mentally retarded the participation of
which under the State plan is terminated, the State may determine
the average per capita expenditures that would have been made in
a fiscal year for those individuals without regard to any such ter-
mination.

(8) The State agency administering the plan under this title may,
whenever appropriate, enter into cooperative arrangements with
the State agency responsible for administering the program for
children with special health care needs under title V in order to as-
sure improved access to coordinated services to meet the needs of
such children.

(9) In the case of any waiver under this subsection which con-
tains a limit on the number of individuals who shall receive home
or community-based services, the State may substitute additional
individuals to receive such services to replace any individuals who
die or become ineligible for services under the State plan.

(10) The Secretary shall not limit to fewer than 200 the number
of individuals in the State who may receive home and community-
based services under a waiver under this subsection.

(d)(1) Subject to paragraph (2), the Secretary shall grant a waiv-
er to provide that a State plan approved under this title shall in-
clude as “medical assistance” under such plan payment for part or
all of the cost of home or community-based services (other than
room and board) which are provided pursuant to a written plan of
care to individuals 65 years of age or older with respect to whom
there has been a determination that but for the provision of such
services the individuals would be likely to require the level of care
provided in a skilled nursing facility or intermediate care facility
the cost of which could be reimbursed under the State plan. For
purposes of this subsection, the term “room and board” shall not
include an amount established under a method determined by the
State to reflect the portion of costs of rent and food attributable to
an unrelated personal caregiver who is residing in the same house-
hold with an individual who, but for the assistance of such care-
giver, would require admission to a hospital, nursing facility, or in-
termediate care facility for the mentally retarded.
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(2) A waiver shall not be granted under this subsection unless
the State provides assurances satisfactory to the Secretary that—
(A) necessary safeguards (including adequate standards for
provider participation) have been taken to protect the health
and welfare of individuals provided services under the waiver
and to assure financial accountability for funds expended with
respect to such services;
(B) with respect to individuals 65 years of age or older who—
(1) are entitled to medical assistance for skilled nursing
or intermediate care facility services under the State plan,
(i1) may require such services, and
(iii) may be eligible for such home or community-based
services under such waiver,
the State will provide for an evaluation of the need for such
ski&led nursing facility or intermediate care facility services;
an
(C) such individuals who are determined to be likely to re-
quire the level of care provided in a skilled nursing facility or
intermediate care facility are informed of the feasible alter-
natives to the provision of skilled nursing facility or inter-
mediate care facility services, which such individuals may
choose if available under the waiver.
Each State with a waiver under this subsection shall provide to the
Secretary annually, consistent with a reasonable data collection
plan designed by the Secretary, information on the impact of the
waiver granted under this subsection on the type and amount of
medical assistance provided under the State plan and on the health
and welfare of recipients.

(3) A waiver granted under this subsection may include a waiver
of the requirements of section 1902(a)(1) (relating to
statewideness), section 1902(a)(10)(B) (relating to comparability),
and section 1902(a)(10)(C)G)III) (relating to income and resource
rules applicable in the community). Subject to a termination by the
State (with notice to the Secretary) at any time, a waiver under
this subsection (other than a waiver described in subsection (h)(2))
shall be for an initial term of 3 years and, upon the request of a
State, shall be extended for additional 5-year periods unless the
Secretary determines that for the previous waiver period the assur-
ances provided under paragraph (2) have not been met. A waiver
may provide, with respect to post-eligibility treatment of income of
all individuals receiving services under the waiver, that the max-
imum amount of the individual’s income which may be disregarded
for any month is equal to the amount that may be allowed for that
purpose under a waiver under subsection (c).

(4) A waiver under this subsection may, consistent with para-
graph (2), provide medical assistance to individuals for case man-
agement services, homemaker/home health aide services and per-
sonal care services, adult day health services, respite care, and
other medical and social services that can contribute to the health
and well-being of individuals and their ability to reside in a com-
munity-based care setting.

(5)(A) In the case of a State having a waiver approved under this
subsection, notwithstanding any other provision of section 1903 to
the contrary, the total amount expended by the State for medical
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assistance with respect to skilled nursing facility services, inter-
mediate care facility services, and home and community-based
services under the State plan for individuals 65 years of age or
older during a waiver year under this subsection may not exceed
the projected amount determined under subparagraph (B).

(B) For purposes of subparagraph (A), the projected amount
under this subparagraph is the sum of the following:

(i) The aggregate amount of the State’s medical assistance
under this title for skilled nursing facility services and inter-
mediate care facility services furnished to individuals who
have attained the age of 65 for the base year increased by a
percentage which is equal to the lesser of 7 percent times the
number of years (rounded to the nearest quarter of a year) be-
ginning after the base year and ending at the end of the waiv-
er year involved or the sum of—

(I) the percentage increase (based on an appropriate
market-basket index representing the costs of elements of
such services) between the beginning of the base year and
the beginning of the waiver year involved, plus

(IT) the percentage increase between the beginning of the
base year and the beginning of the waiver year involved in
the number of residents in the State who have attained
the age of 65, plus

(ITI) 2 percent for each year (rounded to the nearest
quarter of a year) beginning after the base year and end-
ing at the end of the waiver year.

(i1) The aggregate amount of the State’s medical assistance
under this title for home and community-based services for in-
dividuals who have attained the age of 65 for the base year in-
creased by a percentage which is equal to the lesser of 7 per-
cent times the number of years (rounded to the nearest quarter
of a year) beginning after the base year and ending at the end
of the waiver year involved or the sum of—

(I) the percentage increase (based on an appropriate
market-basket index representing the costs of elements of
such services) between the beginning of the base year and
the beginning of the waiver year involved, plus

(IT) the percentage increase between the beginning of the
base year and the beginning of the waiver year involved in
the number of residents in the State who have attained
the age of 65, plus

(ITI) 2 percent for each year (rounded to the nearest
quarter of a year) beginning after the base year and end-
ing at the end of the waiver year.

(iii) The Secretary shall develop and promulgate by regulation
(by not later than October 1, 1989)—

(I) a method, based on an index of appropriately weighted in-
dicators of changes in the wages and prices of the mix of goods
and services which comprise both skilled nursing facility serv-
ices and intermediate care facility services (regardless of the
source of payment for such services), for projecting the percent-
age increase for purposes of clause (1)(I);

(I) a method, based on an index of appropriately weighted
indicators of changes in the wages and prices of the mix of
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goods and services which comprise home and community-based
services (regardless of the source of payment for such services),
for projecting the percentage increase for purposes of clause
@i1)); and

(ITIT) a method for projecting, on a State specific basis, the
percentage increase in the number of residents in each State
who are over 65 years of age for any period.

The Secretary shall develop (by not later than October 1, 1989) a
method for projecting, on a State-specific basis, the percentage in-
crease in the number of residents in each State who are over 65
years of age for any period. Effective on and after the date the Sec-
retary promulgates the regulation under clause (iii), any reference
in this subparagraph to the “lesser of 7 percent” shall be deemed
to be a reference to the “greater of 7 percent”.

(iv) If there is enacted after December 22, 1987, an Act which
amends this title whose provisions become effective on or after such
date and which results in an increase in the aggregate amount of
medical assistance under this title for nursing facility services and
home and community-based services for individuals who have at-
tained the age of 65 years, the Secretary, at the request of a State
with a waiver under this subsection for a waiver year or years and
in close consultation with the State, shall adjust the projected
amount computed under this subparagraph for the waiver year or
years to take into account such increase.

(C) In this paragraph:

(i) The term “home and community-based services” includes
services described in sections 1905(a)(7) and 1905(a)(8), serv-
ices described in subsection (c)(4)(B), services described in
paragraph (4), and personal care services.

(i1)(I) Subject to subclause (II), the term “base year” means
the most recent year (ending before the date of the enactment
of this subsection) for which actual final expenditures under
this title have been reported to, and accepted by, the Secretary.

(IT) For purposes of subparagraph (C), in the case of a State
that does not report expenditures on the basis of the age cat-
egories described in such subparagraph for a year ending be-
fore the date of the enactment of this subsection, the term
“base year” means fiscal year 1989.

(iii) The term “intermediate care facility services” does not
include services furnished in an institution certified in accord-
ance with section 1905(d).

(6)(A) A determination by the Secretary to deny a request for a
waiver (or extension of waiver) under this subsection shall be sub-
ject to review to the extent provided under section 1116(b).

(B) Notwithstanding any other provision of this Act, if the Sec-
retary denies a request of the State for an extension of a waiver
under this subsection, any waiver under this subsection in effect on
the date such request is made shall remain in effect for a period
of not less than 90 days after the date on which the Secretary de-
nies such request (or, if the State seeks review of such determina-
tion in accordance with subparagraph (A), the date on which a final
determination is made with respect to such review).

(e)(1)(A) Subject to paragraph (2), the Secretary shall grant a
waiver to provide that a State plan approved under this title shall
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include as “medical assistance” under such plan payment for part
or all of the cost of nursing care, respite care, physicians’ services,
prescribed drugs, medical devices and supplies, transportation
services, and such other services requested by the State as the Sec-
retary may approve which are provided pursuant to a written plan
of care to a child described in subparagraph (B) with respect to
whom there has been a determination that but for the provision of
such services the infants would be likely to require the level of care
provided in a hospital or nursing facility the cost of which could be
reimbursed under the State plan.

(B) Children described in this subparagraph are individuals
under 5 years of age who—

(i) at the time of birth were infected with (or tested posi-
tively for) the etiologic agent for acquired immune deficiency
syndrome (AIDS),

(i1) have such syndrome, or

(iii) at the time of birth were dependent on heroin, cocaine,
or phencyclidine,

and with respect to whom adoption or foster care assistance is (or
will be) made available under part E of title IV.

(2) A waiver shall not be granted under this subsection unless
the State provides assurances satisfactory to the Secretary that—

(A) necessary safeguards (including adequate standards for
provider participation) have been taken to protect the health
and welfare of individuals provided services under the waiver
and to assure financial accountability for funds expended with
respect to such services;

(B) under such waiver the average per capita expenditure es-
timated by the State in any fiscal year for medical assistance
provided with respect to such individuals does not exceed 100
percent of the average per capita expenditure that the State
reasonably estimates would have been made in that fiscal year
for expenditures under the State plan for such individuals if
the waiver had not been granted; and

(C) the State will provide to the Secretary annually, con-
sistent with a data collection plan designed by the Secretary,
information on the impact of the waiver granted under this
subsection on the type and amount of medical assistance pro-
vided under the State plan and on the health and welfare of
recipients.

(3) A waiver granted under this subsection may include a waiver
of the requirements of section 1902(a)(1) (relating to statewideness)
and section 1902(a)(10)(B) (relating to comparability). A waiver
under this subsection shall be for an initial term of 3 years and,
upon the request of a State, shall be extended for additional five-
year periods unless the Secretary determines that for the previous
waiver period the assurances provided under paragraph (2) have
not been met.

(4) The provisions of paragraph (6) of subsection (d) shall apply
to this subsection in the same manner as it applies to subsection
(d).

(f)(1) The Secretary shall monitor the implementation of waivers
granted under this section to assure that the requirements for such
waiver are being met and shall, after notice and opportunity for a
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hearing, terminate any such waiver where he finds noncompliance
has occurred.

(2) A request to the Secretary from a State for approval of a pro-
posed State plan or plan amendment or a waiver of a requirement
of this title submitted by the State pursuant to a provision of this
title shall be deemed granted unless the Secretary, within 90 days
after the date of its submission to the Secretary, either denies such
request in writing or informs the State agency in writing with re-
spect to any additional information which is needed in order to
make a final determination with respect to the request. After the
date the Secretary receives such additional information, the re-
quest shall be deemed granted unless the Secretary, within 90 days
of such date, denies such request.

(g)(1) A State may provide, as medical assistance, case manage-
ment services under the plan without regard to the requirements
of section 1902(a)(1) and section 1902(a)(10)(B). The provision of
case management services under this subsection shall not restrict
the choice of the individual to receive medical assistance in viola-
tion of section 1902(a)(23). A State may limit the provision of case
management services under this subsection to individuals with ac-
quired immune deficiency syndrome (AIDS), or with AIDS-related
conditions, or with either, or to individuals described in section
1902(z)(1)(A) and a State may limit the provision of case manage-
ment services under this subsection to individuals with chronic
mental illness. The State may limit the case managers available
with respect to case management services for eligible individuals
with developmental disabilities or with chronic mental illness in
order to ensure that the case managers for such individuals are ca-
pable of ensuring that such individuals receive needed services.

(2) For purposes of this subsection:

(A)1) The term “case management services” means services
which will assist individuals eligible under the plan in gaining
access to needed medical, social, educational, and other serv-
ices.

(i1) Such term includes the following:

(I) Assessment of an eligible individual to determine
service needs, including activities that focus on needs iden-
tification, to determine the need for any medical, edu-
cational, social, or other services. Such assessment activi-
ties include the following:

(aa) Taking client history.

(bb) Identifying the needs of the individual, and
completing related documentation.

(ce) Gathering information from other sources such
as family members, medical providers, social workers,
and educators, if necessary, to form a complete assess-
ment of the eligible individual.

(IT) Development of a specific care plan based on the in-
formation collected through an assessment, that specifies
the goals and actions to address the medical, social, edu-
cational, and other services needed by the eligible indi-
vidual, including activities such as ensuring the active par-
ticipation of the eligible individual and working with the
individual (or the individual’s authorized health care deci-
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sion maker) and others to develop such goals and identify
a course of action to respond to the assessed needs of the
eligible individual.

(ITI) Referral and related activities to help an individual
obtain needed services, including activities that help link
eligible individuals with medical, social, educational pro-
viders or other programs and services that are capable of
providing needed services, such as making referrals to pro-
viders for needed services and scheduling appointments for
the individual.

(IV) Monitoring and followup activities, including activi-
ties and contacts that are necessary to ensure the care
plan is effectively implemented and adequately addressing
the needs of the eligible individual, and which may be with
the individual, family members, providers, or other entities
and conducted as frequently as necessary to help deter-
mine such matters as—

(aa) whether services are being furnished in accord-
ance with an individual’s care plan;

(bb) whether the services in the care plan are ade-
quate; and

(cc) whether there are changes in the needs or sta-
tus of the eligible individual, and if so, making nec-
essary adjustments in the care plan and service ar-
rangements with providers.

(iii) Such term does not include the direct delivery of an un-
derlying medical, educational, social, or other service to which
an eligible individual has been referred, including, with respect
to the direct delivery of foster care services, services such as
(but not limited to) the following:

(I) Research gathering and completion of documentation
required by the foster care program.

(IT) Assessing adoption placements.

(ITI) Recruiting or interviewing potential foster care par-
ents.

(IV) Serving legal papers.

(V) Home investigations.

(VI) Providing transportation.

(VII) Administering foster care subsidies.

(VIII) Making placement arrangements.

(B) The term “targeted case management services” are case
management services that are furnished without regard to the
requirements of section 1902(a)(1) and section 1902(a)(10)(B) to
specific classes of individuals or to individuals who reside in
specified areas.

(3) With respect to contacts with individuals who are not eligible

for medical assistance under the State plan or, in the case of tar-
geted case management services, individuals who are eligible for
such assistance but are not part of the target population specified
in the State plan, such contacts—

(A) are considered an allowable case management activity,
when the purpose of the contact is directly related to the man-
agement of the eligible individual’s care; and
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(B) are not considered an allowable case management activ-
ity if such contacts relate directly to the identification and
management of the noneligible or nontargeted individual’s
needs and care.

(4)(A) In accordance with section 1902(a)(25), Federal financial
participation only is available under this title for case management
services or targeted case management services if there are no other
third parties liable to pay for such services, including as reimburse-
ment under a medical, social, educational, or other program.

(B) A State shall allocate the costs of any part of such services
which are reimbursable under another federally funded program in
accordance with OMB Circular A-87 (or any related or successor
guidance or regulations regarding allocation of costs among feder-
ally funded programs) under an approved cost allocation program.

(5) Nothing in this subsection shall be construed as affecting the
application of rules with respect to third party liability under pro-
grams, or activities carried out under title XXVI of the Public
Health Service Act or by the Indian Health Service.

(h)(1) No waiver under this section (other than a waiver under
subsection (c¢), (d), or (e), or a waiver described in paragraph (2))
may extend over a period of longer than two years unless the State
requests continuation of such waiver, and such request shall be
deemed granted unless the Secretary, within 90 days after the date
of its submission to the Secretary, either denies such request in
writing or informs the State agency in writing with respect to any
additional information which is needed in order to make a final de-
termination with respect to the request. After the date the Sec-
retary receives such additional information, the request shall be
deemed granted unless the Secretary, within 90 days of such date,
denies such request.

(2)(A) Notwithstanding subsections (c)(3) and (d) (3), any waiver
under subsection (b), (¢), or (d), or a waiver under section 1115,
that provides medical assistance for dual eligible individuals (in-
cluding any such waivers under which non dual eligible individuals
may be enrolled in addition to dual eligible individuals) may be
conducted for a period of 5 years and, upon the request of the
State, may be extended for additional 5-year periods unless the
Secretary determines that for the previous waiver period the condi-
tions for the waiver have not been met or it would no longer be
cost-effective and efficient, or consistent with the purposes of this
title, to extend the waiver.

(B) In this paragraph, the term “dual eligible individual” means
an individual who 1s entitled to, or enrolled for, benefits under part
A of title XVIII, or enrolled for benefits under part B of title XVIII,
and is eligible for medical assistance under the State plan under
this title or under a waiver of such plan.

(i) STATE PrLAN AMENDMENT OPTION To PROVIDE HOME AND
COMMUNITY-BASED SERVICES FOR ELDERLY AND DISABLED INDIVID-
UALS.—

(1) IN GENERAL.—Subject to the succeeding provisions of this
subsection, a State may provide through a State plan amend-
ment for the provision of medical assistance for home and com-
munity-based services (within the scope of services described in
paragraph (4)(B) of subsection (c) for which the Secretary has
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the authority to approve a waiver and not including room and
board) for individuals eligible for medical assistance under the
State plan whose income does not exceed 150 percent of the
poverty line (as defined in section 2110(c)(5)), without deter-
mining that but for the provision of such services the individ-
uals would require the level of care provided in a hospital or
a nursing facility or intermediate care facility for the mentally
retarded, but only if the State meets the following require-
ments:

(A) NEEDS-BASED CRITERIA FOR ELIGIBILITY FOR, AND RE-
CEIPT OF, HOME AND COMMUNITY-BASED SERVICES.—The
State establishes needs-based criteria for determining an
individual’s eligibility under the State plan for medical as-
sistance for such home and community-based services, and
if the individual is eligible for such services, the specific
home and community-based services that the individual
will receive.

(B) ESTABLISHMENT OF MORE STRINGENT NEEDS-BASED
ELIGIBILITY CRITERIA FOR INSTITUTIONALIZED CARE.—The
State establishes needs-based criteria for determining
whether an individual requires the level of care provided
in a hospital, a nursing facility, or an intermediate care fa-
cility for the mentally retarded under the State plan or
under any waiver of such plan that are more stringent
than the needs-based criteria established under subpara-
graph (A) for determining eligibility for home and commu-
nity-based services.

(C) PROJECTION OF NUMBER OF INDIVIDUALS TO BE PRO-
VIDED HOME AND COMMUNITY-BASED SERVICES.—The State
submits to the Secretary, in such form and manner, and
upon such frequency as the Secretary shall specify, the
projected number of individuals to be provided home and
community-based services.

(D) CRITERIA BASED ON INDIVIDUAL ASSESSMENT.—

(i) IN GENERAL.—The criteria established by the
State for purposes of subparagraphs (A) and (B) re-
quires an assessment of an individual’s support needs
and capabilities, and may take into account the inabil-
ity of the individual to perform 2 or more activities of
daily living (as defined in section 7702B(c)(2)(B) of the
Internal Revenue Code of 1986) or the need for signifi-
cant assistance to perform such activities, and such
other risk factors as the State determines to be appro-
priate.

(ii) ADJUSTMENT AUTHORITY.—The State plan
amendment provides the State with the option to mod-
ify the criteria established under subparagraph (A)
(without having to obtain prior approval from the Sec-
retary) in the event that the enrollment of individuals
eligible for home and community-based services ex-
ceeds the projected enrollment submitted for purposes
of subparagraph (C), but only if—
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(I) the State provides at least 60 days notice to
the Secretary and the public of the proposed modi-
fication;

(I) the State deems an individual receiving
home and community-based services on the basis
of the most recent version of the criteria in effect
prior to the effective date of the modification to
continue to be eligible for such services after the
effective date of the modification and until such
time as the individual no longer meets the stand-
ard for receipt of such services under such pre-
modified criteria; and

(ITI) after the effective date of such modification,
the State, at a minimum, applies the criteria for
determining whether an individual requires the
level of care provided in a hospital, a nursing fa-
cility, or an intermediate care facility for the men-
tally retarded under the State plan or under any
waiver of such plan which applied prior to the ap-
plication of the more stringent criteria developed
under subparagraph (B).

(E) INDEPENDENT EVALUATION AND ASSESSMENT.—

(i) ELIGIBILITY DETERMINATION.—The State uses an
independent evaluation for making the determinations
described in subparagraphs (A) and (B).

(ii) ASSESSMENT.—In the case of an individual who
is determined to be eligible for home and community-
based services, the State uses an independent assess-
ment, based on the needs of the individual to—

(I) determine a necessary level of services and
supports to be provided, consistent with an indi-
vidual’s physical and mental capacity;

(IT) prevent the provision of unnecessary or in-
appropriate care; and

(ITT) establish an individualized care plan for
the individual in accordance with subparagraph
(G).

(F) ASSESSMENT.—The independent assessment required
under subparagraph (E)(ii) shall include the following:

(i) An objective evaluation of an individual’s inabil-
ity to perform 2 or more activities of daily living (as
defined in section 7702B(c)(2)(B) of the Internal Rev-
enue Code of 1986) or the need for significant assist-
ance to perform such activities.

(i1) A face-to-face evaluation of the individual by an
individual trained in the assessment and evaluation of
individuals whose physical or mental conditions trig-
ger a potential need for home and community-based
services.

(iii) Where appropriate, consultation with the indi-
vidual’s family, spouse, guardian, or other responsible
individual.
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(iv) Consultation with appropriate treating and con-
sulting health and support professionals caring for the
individual.

(v) An examination of the individual’s relevant his-
tory, medical records, and care and support needs,
guided by best practices and research on effective
strategies that result in improved health and quality
of life outcomes.

(vi) If the State offers individuals the option to self-
direct the purchase of, or control the receipt of, home
and community-based service, an evaluation of the
ability of the individual or the individual’s representa-
tive to self-direct the purchase of, or control the re-
ceipt of, such services if the individual so elects.

(G) INDIVIDUALIZED CARE PLAN.—

(i) IN GENERAL.—In the case of an individual who is
determined to be eligible for home and community-
based services, the State uses the independent assess-
ment required under subparagraph (E)(ii) to establish
a written individualized care plan for the individual.

(i1)) PLAN REQUIREMENTS.—The State ensures that
the individualized care plan for an individual—

(I) is developed—

(aa) in consultation with the individual, the
individual’s treating physician, health care or
support professional, or other appropriate in-
dividuals, as defined by the State, and, where
appropriate the individual’s family, caregiver,
or representative; and

(bb) taking into account the extent of, and
need for, any family or other supports for the
individual;

(IT) identifies the necessary home and commu-
nity-based services to be furnished to the indi-
vidual (or, if the individual elects to self-direct the
purchase of, or control the receipt of, such serv-
ices, funded for the individual); and

(ITI) is reviewed at least annually and as needed
when there is a significant change in the individ-
ual’s circumstances.

(iii) STATE OPTION TO OFFER ELECTION FOR SELF-DI-
RECTED SERVICES.—

(I) INDIVIDUAL CHOICE.—At the option of the
State, the State may allow an individual or the in-
dividual’s representative to elect to receive self-di-
rected home and community-based services in a
manner which gives them the most control over
such services consistent with the individual’s
abilities and the requirements of subclauses (II)
and (III).

(II) SELF-DIRECTED SERVICES.—The term “self-
directed” means, with respect to the home and
community-based services offered under the State
plan amendment, such services for the individual
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which are planned and purchased under the direc-
tion and control of such individual or the individ-
ual’s authorized representative, including the
amount, duration, scope, provider, and location of
such services, under the State plan consistent
with the following requirements:

(aa) ASSESSMENT.—There is an assessment
of the needs, capabilities, and preferences of
the individual with respect to such services.

(bb) SERVICE PLAN.—Based on such assess-
ment, there is developed jointly with such in-
dividual or the individual’s authorized rep-
resentative a plan for such services for such
individual that is approved by the State and
that satisfies the requirements of subclause
(I1D).

(IIT) PLAN REQUIREMENTS.—For purposes of sub-
clause (IT)(bb), the requirements of this subclause
are that the plan—

(aa) specifies those services which the indi-
vidual or the individual’s authorized rep-
resentative would be responsible for directing;

(bb) identifies the methods by which the in-
dividual or the individual’s authorized rep-
resentative will select, manage, and dismiss
providers of such services;

(cc) specifies the role of family members and
others whose participation is sought by the in-
dividual or the individual’s authorized rep-
resentative with respect to such services;

(dd) is developed through a person-centered
process that is directed by the individual or
the individual’s authorized representative,
builds upon the individual’s capacity to en-
gage in activities that promote community life
and that respects the individual’s preferences,
choices, and abilities, and involves families,
friends, and professionals as desired or re-
quired by the individual or the individual’s
authorized representative;

(ee) includes appropriate risk management
techniques that recognize the roles and shar-
ing of responsibilities in obtaining services in
a self-directed manner and assure the appro-
priateness of such plan based upon the re-
sources and capabilities of the individual or
the individual’s authorized representative;
and

(ff) may include an individualized budget
which identifies the dollar value of the serv-
ices and supports under the control and direc-
tion of the individual or the individual’s au-
thorized representative.
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(IV) BUDGET PROCESS.—With respect to individ-
ualized budgets described in subclause (III)(ff), the
State plan amendment—

(aa) describes the method for calculating
the dollar values in such budgets based on re-
liable costs and service utilization;

(bb) defines a process for making adjust-
ments in such dollar values to reflect changes
in individual assessments and service plans;
and

(cc) provides a procedure to evaluate ex-
penditures under such budgets.

(H) QUALITY ASSURANCE; CONFLICT OF INTEREST STAND-
ARDS.—

(i) QUALITY ASSURANCE.—The State ensures that the
provision of home and community-based services
meets Federal and State guidelines for quality assur-
ance.

(ii) CONFLICT OF INTEREST STANDARDS.—The State
establishes standards for the conduct of the inde-
pendent evaluation and the independent assessment
to safeguard against conflicts of interest.

(I) REDETERMINATIONS AND APPEALS.—The State allows
for at least annual redeterminations of eligibility, and ap-
peals in accordance with the frequency of, and manner in
which, redeterminations and appeals of eligibility are
made under the State plan.

(J) PRESUMPTIVE ELIGIBILITY FOR ASSESSMENT.—The
State, at its option, elects to provide for a period of pre-
sumptive eligibility (not to exceed a period of 60 days) only
for those individuals that the State has reason to believe
may be eligible for home and community-based services.
Such presumptive eligibility shall be limited to medical as-
sistance for carrying out the independent evaluation and
assessment under subparagraph (E) to determine an indi-
vidual’s eligibility for such services and if the individual is
so eligible, the specific home and community-based serv-
ices that the individual will receive.

(2) DEFINITION OF INDIVIDUAL'S REPRESENTATIVE.—In this
section, the term “individual’s representative” means, with re-
spect to an individual, a parent, a family member, or a guard-
ian of the individual, an advocate for the individual, or any
other individual who is authorized to represent the individual.

(3) NONAPPLICATION.—A State may elect in the State plan
amendment approved under this section to not comply with the
requirements of section 1902(a)(10)(B) (relating to com-
parability) and section 1902(a)(10)(C)(1)(III) (relating to income
and resource rules applicable in the community), but only for
purposes of provided home and community-based services in
accordance with such amendment. Any such election shall not
be construed to apply to the provision of services to an indi-
vidual receiving medical assistance in an institutionalized set-
ting as a result of a determination that the individual requires
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the level of care provided in a hospital or a nursing facility or
intermediate care facility for the mentally retarded.

(4) NO EFFECT ON OTHER WAIVER AUTHORITY.—Nothing in
this subsection shall be construed as affecting the option of a
State to offer home and community-based services under a
waiver under subsections (c) or (d) of this section or under sec-
tion 1115.

(5) CONTINUATION OF FEDERAL FINANCIAL PARTICIPATION FOR
MEDICAL ASSISTANCE PROVIDED TO INDIVIDUALS AS OF EFFEC-
TIVE DATE OF STATE PLAN AMENDMENT.—Notwithstanding para-
graph (1)(B), Federal financial participation shall continue to
be available for an individual who is receiving medical assist-
ance in an institutionalized setting, or home and community-
based services provided under a waiver under this section or
section 1115 that is in effect as of the effective date of the
State plan amendment submitted under this subsection, as a
result of a determination that the individual requires the level
of care provided in a hospital or a nursing facility or inter-
mediate care facility for the mentally retarded, without regard
to whether such individuals satisfy the more stringent eligi-
bility criteria established under that paragraph, until such
time as the individual is discharged from the institution or
waiver program or no longer requires such level of care.

(6) STATE OPTION TO PROVIDE HOME AND COMMUNITY-BASED
SERVICES TO INDIVIDUALS ELIGIBLE FOR SERVICES UNDER A
WAIVER.—

(A) IN GENERAL.—A State that provides home and com-
munity-based services in accordance with this subsection
to individuals who satisfy the needs-based criteria for the
receipt of such services established under paragraph (1)(A)
may, in addition to continuing to provide such services to
such individuals, elect to provide home and community-
based services in accordance with the requirements of this
paragraph to individuals who are eligible for home and
community-based services under a waiver approved for the
State under subsection (c), (d), or (e) or under section 1115
to provide such services, but only for those individuals
whose income does not exceed 300 percent of the supple-
mental security income benefit rate established by section
1611(b)(1).

(B) APPLICATION OF SAME REQUIREMENTS FOR INDIVID-
UALS SATISFYING NEEDS-BASED CRITERIA.—Subject to sub-
paragraph (C), a State shall provide home and community-
based services to individuals under this paragraph in the
same manner and subject to the same requirements as
apply under the other paragraphs of this subsection to the
provision of home and community-based services to indi-
viduals who satisfy the needs-based criteria established
under paragraph (1)(A).

(C) AUTHORITY TO OFFER DIFFERENT TYPE, AMOUNT, DU-
RATION, OR SCOPE OF HOME AND COMMUNITY-BASED SERV-
ICES.—A State may offer home and community-based serv-
ices to individuals under this paragraph that differ in type,
amount, duration, or scope from the home and community-
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based services offered for individuals who satisfy the
needs-based criteria established under paragraph (1)(A), so
long as such services are within the scope of services de-
scribed in paragraph (4)(B) of subsection (¢) for which the
Secretary has the authority to approve a waiver and do not
include room or board.

(7) STATE OPTION TO OFFER HOME AND COMMUNITY-BASED

SERVICES TO SPECIFIC, TARGETED POPULATIONS.—

(A) IN GENERAL.—A State may elect in a State plan
amendment under this subsection to target the provision
of home and community-based services under this sub-
section to specific populations and to differ the type,
amount, duration, or scope of such services to such specific
populations.

(B) 5-YEAR TERM.—

(i) IN GENERAL.—AnN election by a State under this
paragraph shall be for a period of 5 years.

(ii) PHASE-IN OF SERVICES AND ELIGIBILITY PER-
MITTED DURING INITIAL 5-YEAR PERIOD.—A State mak-
ing an election under this paragraph may, during the
first 5-year period for which the election is made,
phase-in the enrollment of eligible individuals, or the
provision of services to such individuals, or both, so
long as all eligible individuals in the State for such
services are enr